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SOME OF THE YEAR’S OBSERVATIONS 
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f the Things Which a President Notes as He Goes about the Country Is How Little At- 


lawyers Seem to Pay to the Accepted Maxim, “In Unity There Is Strength’—In That 


illingness to Organize Is Found an Explanation of the Fact That No One Fears to At- 


What Other Professions 


Us 


Have Done 


He Also Notes the Ease of Admission to the 


ession and the Fact That Scant Thought Is Given to the Idea That It Is Desirable That 


vers Protect Their Own 


7 


he Unchangeabl 


st Uncomfortable Time of Year 


Profession, Their Own Means of Livelihood—He Also Wonders 
Determination of Lawyers to Hold Their Conventions at the Hottest and 


Then There Is That Curious Preference for Old Tools 


instead of New, etc.’’* 


By Hon 


President of the 
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Y secretary awvers do sometimes read what the 
officers of the ssociations so well and care 
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it tends to confirm the Bar off 
to continue their sacrificial efforts for you: to do 
which you ought to be 
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repeat has been said be- 
re; particularly likely to happen if some lis- 
ner, utterances, has said something 
mmplimentary of peech. Unfortunately, however, 
fter your secretar | been informed of the title of 
AMERICAN Bar ASSOCIATION 

had been said in Chicago. It 
protest 
an apology for sup- 


peakers do sometim« what 
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to write 


Meeting of the 


FREDERICK H. STINCHFIELD 


Amertwan Bar Association 


ble man—at least before evening and its friendliness 
lend elasticity to the most unused tongue. 

The foregoing explanation is of greater length 
than is warranted. It doesn’t require that an individual 
be astute to appreciate the fact that requests to the 
president of the American Bar Association to speak 
are not to be construed as complimentary to the indi- 
vidual who occupies the position. Your officers know, 
too well, that it has been customary for the president 
to consent ; that he is not likely to break such an agree- 
able custom. He realizes some of the reasons for the 
invitation ; if he comes from a state far distant, you are 
likely to be curious about the kind of creature that has 
been selected for the current year; if he comes from 
a neighboring state, and some of you know him, you 
will again enjoy the common experience of appreciat- 
ing that there are few men, honored with authority, 
who are in any degree superior to those who listen. 

However inadequate may be the intellectual equip- 
ment of presidents of the American Bar Association, 
some things they are bound to make mental notes of 
as they listen to lawyers throughout the country. Of 
some of those observations I beg leave to speak. 

One of the things that arouse a president is to 
note how poorly lawyers are organized ; how little at- 
tention they seem to pay to the accepted maxims that 
“in unity there is strength,” or that “we must all hang 
together or all hang separate.”” There are said to be 
some 170,000 of us throughout the country, a part of 
that number actively practicing the profession of law. 
There are, I believe, about an equal number of doctors. 
If my recollection serves me correctly, as members of 
the American Medical Association there are some 60 
per cent of all the doctors of the country. I noted 
from an article in the paper the other day that the den- 
tists expected at their annual convention in Atlantic 
City, to have 15,000 present. There were, in fact, 10,- 
There are but 42,000 of them, in all, in 
their Association. The statistics show that in 1935 
there were some 78,000 dentists in the United States. 
One realizes, of course, the very great place in all of 
animal life that the teeth play; but it is a bit difficult 
for your president to accept the view that the teeth are 
equal, in human regard and human importance, to 
those personal and property rights with which lawyers 
I don’t wish to decry the 


QOO present 


are constantly associated. 
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importance of the teeth, either from a utilitarian stand 
point or as an aid to beauty Che radio teaches me 


how essential they are to life, liberty, and the pursuit 
of happiness. But, still devoted to our own profession, 
I yet believe its work and ideals of greater worth. Yet, 
dentists organize; we play at organization. Somehow 
or other, it is also difficult for me to appreciate that 
the railway brotherhoods, th inited mine workers, 
those who labor in steel factories, the American Fed- 
eration of Labor, or the Committee for Industrial Or 
ganization, deal with problems one-tenth so vital as 
l [ am even 


those with which lawyers ar 
hat he equal 1m 


emboldened to suggest 
portance of the organiza 
the politics of the country, with the issues with which 





on that currently manages 


lawyers deal. Conceivably, there might be those 
amongst you who will have a different opinion on this 
last proposition, politicians, even when they are law 
yers, being so self-sufficient ; but certainly you will go 
along with me as to the other organizations named 
Yet there isn’t any of the organizations mentioned 
which doesn’t attract a larger percentage of its avail 
able material into organization ; doesn’t pay those who 
run the affairs a great deal more money; doesn’t rais« 
enormously larger sums for 1 
terment; and doesn’t constantly pay more attention to 


Ss own protection and bet 


the welfare of its business than do lawyers 

This situation is of additional interest to the 
speaker because, in spite of our inattention to ourselves 
and our unwillingness to organize, I am certain that 
all things considered, we are the most intelligent of 
society. I am quite sure that our tongues are mort 
pliable and are better weapons; I should be inclined to 
say that our power with the pen is superior; and it 
isn't claiming so much more to guess that we even 
have more material with which to thinl In whatever 
community one goes, we are an ever ready help in 
time of trouble—everybody’s troubles. Whether it | 


€ 
politics, clubs, societies or business, lawyers are thos« 
asked to furnish the brains, words and organizing abil 
ity. Consider the Senate of the United States, if you 
will; you will find that out of 96 Senators, 70 are law 
yers. Yet they were nearly six months in concluding 
not to violate the Ark of our Covenant; six months in 
deciding not to destroy that institution which lawyers 
most revere. But when those interested consider the 
work of plumbers or railroad men or miners or steel 
workers or the professions of medicine or dentistry, 
there is little division of opinion among them. When 
their profession or their welfare is in question or threat 
ened, there is likely to be unanimity of action and of 
opinion. But if and when it is ever suggested that 
action be taken for the betterment of the position of 
lawyers, it is as certain as can be that there will be 
long argument and great opposition amongst lawyers 


themselves as to the adoptior f forward-looking 
principle. 

In that inability and unwillingness to organize, you 
can find the explanation of why ibbit fears to bite 
us. You can see why for many years we have lost 
business to the less capable, to bankers, to realtors, t 
insurance men, to coll rencies, to organizers 


ection a 
corporations, to automobile clubs, to adjusters for 
those who injure and are injured » accountants, to 
notaries public, to title, insurance and abstract com 
panies, and to the government itself. Everybody takes 
work away from us—with impunity. It becomes under 
standable that no one fears to take from us our bread 
and butter and to say about us what he will; for in 


the doing of it he always has the help of some of the 


protession itseil [he situation reminds me, | 
not sacriligiously, that an old statement mis 
plicable to lawyers, “Ile saved others 

not save.” No one is more quickly or reg 

upon to be of assistance to all the rest 

ire lawyers; but so far as helping hims« 

no one is more backward, unless it may be 

poor and unfortunate white-collared, 1 

seem to have within themselves not even a gt 
ganization. Between the upper and the net 
stones, this great middle class, constituting the 
part of our country, helplessly and without re 
take whatever misfortune is handed to the 

or from above Lawvers should be abl 

their helplessne ss: the germs of! selt pres¢ LL1O! 
to be as feeble in the lawyers as with the t 
class. What creature of the earth has 

when so unarmed? 

Yet in thinking of all this, we re 
throughout the world’s history, nobody, with resy 
to others, has been more influential in the 
than have lawyers Knowing that, 
minded of another statement, this time 
Caesar, just after his death. “But yester the w 
of Caesar might have stood against the world; n 
les he there, and none so poor to do hun evi 
In commenting upon this absence of effect 
tion, I have as little hope that the situat 
bettered as | have for the consumer wl 
ever unorganized against increase Ot wag reas 
the cost of goods, increase in tariffs, i 
The Bad Lands are probably filled wit ( ef 
the lawyers and the white-collared species of pre 
creatures who couldn't, or wouldn’t, orga 
tect themselves against the changing conditions 
gone; there they lie, interesting proofs of the ill « 
sequences of an inadequate sense of self eservat 
As the last dinosaur died, he must have w d that 
type had devoted more time to the art l 
changing world. 

\ situation somewhat collateral d1 t 
tion It concerns the ease with which a1 man may 
enter the profession. Here we are, owning a prof 


sion which, even with modesty, we know to require the 


best of intelligence and the greatest facility of mind and 


of tongue. We have the realization that the world can’t 
get along without us, and that our advice alwa has 
been and always will be sought in all things important 
Yet we have almost always been willing to divide this 
desirable loaf into as many parts as there have been 
beggars. It seems never to occur to us that we are e1 
titled to retain for ourselves enough of 1 if to kee] 
hunger away \n early insistence of Am ins was 
that any man who wished to be a lawy come 
me In tact, there was an eftective p1 I the 
Constitution of Indtana until six years a whic le 
clared that any man could practice | 

could produce adequate evidence of sufi ntly sat 
factory moral character Chat couldn't liff 
cult in In lana ere ire more poll i ul 
nch than in any other place in the wor eI 
ican Bar Association was not organized unt 878, an 
until that time nothing whatever had be« ne about 
increasing the educational and preparatory lirement 
for admission to the Bar. When the Association was 
rganized, one of the first six committees appointed was 
with reference to legal education. In 1878 there were 
law examiners in only one state of the U1 Chere 
were different requirements in the states as to the time 
through which a man must study to becor 1 lawyer 
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carry Oul share of the cost.- But when we consider the 
dues of a bar Association or the cost of a convention, 
we immediately become utterly Scotch in our instincts. 
Chere is hardly any organization of any national scope 
that doesn’t spend, in innumerable ways, for its own 
welfare, many times the amount of money which we are 
willing to give up for the sake of the profession. Yet 
there can be little doubt but that our profession, in 
what it does for society, is of infinite superiority to 
what is done by other organizations. Other organiza- 
lions seem quite utterly selfish. They are organized 
primarily for the purpose of self-protection. Our or- 
ganization seems to have in it no element whatever of 
protection of self, but is rather based upon the theory 
of self-sacrifice 

Perhaps you will tell me too why so many of us 
prefer old tools to new. We live in the most mechan- 
ized period and country of the world. No land and 
no era has even remotely approached the proficiency 
with which we create new machines and new tools for 
the work that is to be done. Nowhere has there been 
such advancement in the comforts and efficiency of 
civilization, because of our determination to make 
things better, faster, cheaper, and more available to all 
the community. Yet if any man suggests the desira- 
bility of improving the tools with which lawyers prac 
tice, he will gain, at first, perhaps five per cent of the 
profession, and only after years of effort can he gather 
unto himself a majority of his profession. We seem to 
delight in saying of the tools of our profession, “poor 
things, but mine own.” The Brookings Institute, a cele 
brated business advisory organization, as you know, de 
clares that the capitalistic system can save itself only by 
constant improvement of its machinery and its means 
f production, constantly showing an ability to make all 
the means of civilization cheaper and available to every 
class of the community; that there are weaknesses in 
the capitalistic system which will overcome it unless, 
year by year, more people are permitted to enjoy what 
the capitalistic system can produce. We advise all the 
businesses who put that theory into practice and to 
whom that advice is given. But when we think of our 
own tools, the means of practicing our own profession, 
we are forever satisfied with the tools that we have 
used for a hundred years. We are told that we have 
perhaps in this country 80 per cent of all the telephones, 
perhaps the same amount of all the automobiles of the 
world. We have endless physical comforts unknown to 
the rest of the world. We have the most astonishing 
machinery for producing whatever the world needs ; but 
when we examine the means of justice with which you 
and | practice, there are few parts of the civilized world 
who can't present better weapons than our own. Per- 
haps, thinking of this, we should deduct somewhat from 
that superior intelligence which we claim for ourselves. 

Your president observes, in travelling around the 
country, that of all things in our lives, that which we 
honor the least is the profession which we love and by 
which we live. Everything else has the right of way 
over it. We work for everybody else. We help them 
in all their troubles. We advise them, we think, wisely, 
of whatever they have to do or say. But if there is 
ever a choice between doing something for our pro- 
fession and something for some other business or pro- 
fession, we always work for others, not for ourselves. 
Consider the Supreme Court and the Senate of the 
United States. As you will recall, there are, of the 
96 Senators, 70 who are lawyers. It was proposed, by 
one of whom you have heard, that the Supreme Court 
be destroyed. Politics removed, I doubt if there are 
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five per cent of the professidn who would not say of all 
the things we love, admire and respect, the Supreme 
Court stands first in our estimation. So must it be with 
all the 70 lawyers of the Senate. Yet for nearly six 
months there was debate as to whether or not that 
Supreme Court should be destroyed. What kept these 
lawyers so long from declaring their will? They knew, 
from the first day, that the proposal was indefensible ; 
yet, in fact, when these lawyers of the Senate finally 
voted to uphold the honor of the profession, they spoke 
not their own voice, but the voice of the people back 
home. For six months they would not speak as law 
yers; and they never did, even at the end. We could 
well remember that for millions of years, those creatures 
without power of self-protection have perished from the 
earth! 

There is no one in the community more ready to 
express dissatisfaction with judges and juries. All the 
things that are said by laymen have first been uttered 
by lawyers. Our State Supreme Courts are not sacred 
in our eyes, however respected they may be by laymen. 
Everywhere we see cartoons published which ridicule 
us; we laugh at them. We see moving pictures which 
demean us; we are amused. A President, one of us 
too, charges us with all the sins of the decalogue; we 
aren’t much offended; we ascribe it to politics. We 
have frequently many amongst us who betray the fine, 
sincere principles upon which the profession is based ; 
generally we do nothing. If complaint is made of a 
particular lawyer, a host of defenders spring up. We 
think first of the individual and secondly of the welfare 
of the profession. 

Suppose we think further of the Supreme Court 
issue. One who believes so may assume, if he will, that 
the decisions of the Supreme Court haven't 
him; that they haven’t interpreted certain provisions of 
the Constitution as he would have done. He may prefer 
that there be centralization of government in Washing 
ton. He may believe that the due process clause has 
been unduly extended, and that it was meant to apply 
only to procedure and not to substantive rights. He 
may think that the commerce clause should be given 
such an interpretation as to make all business national ; 
that the clause should not have been so strictly con 
strued. He may believe that the Federal Government 
should have the right to absolutely control wages and 
property. Yet why would any lawyer, even so believ 
ing, subscribe to a change of the Constitution in an 
utterly indefensible fashion? Why would he suggest 
that it be changed, not in the way intended by law or by 
the Constitution, but by political measures? If in our 
own immediate neighborhood, in our own state or 
county or district, anyone should suggest that we have 
judges who could be influenced politically, all of us 
would be the first to raise violent objection. If any 
one should say that we should have jurors prejudiced 
towards one side of the case, we should reject the pro 
posal as utterly unsound and dishonest. If one were 
to say that our courts should become political, every 
lawyer here would be the first to oppose such proposal 
Yet from the polls taken, it appears that substantially) 
one lawyer in five yields to the political demands of 
the moment. Perhaps it should be surprising, in the 
light of other things said here, that we have even so 
large a majority as four out of five who object to this 
procedure. That doesn’t astonish me; but what does 
surprise me is that there should be even one in five 
who has agreed with the procedure 

All the foregoing would, it seems, necessarilv indi- 
cate to the passer-by that lawyers in fact 


satisfied 


as a class are 


\MERICAN BAR ASSOCIATION JOURNAL 


infinitely less selfish with regard to themselves 
their profession than the rest of the community; 
they think less of self-preservation and protectio 
their means of livelihood. The history of the cou 
and of the world shows clearly enough how infinit 
greater is the part the lawyers take in the doings of 
world than the members of any other profession or | 
ness. Yet in spite of all that, we find the world dey 
ing our existence and the practice of our profession 
things we do and the principles we have. Perhay 
may be that the world is unable to understand any 
who doesn’t fly to the protection of his profession wl 
ever it is threatened. It may be that the failure 
just that is that thing which results in out g 
meaned. It may be that selfishness and self-preset 
tion are the only rules which the world can apprecia 
Whatever the reasons, your president is wonde: 
about them; and also believing we shall learn to prot 
our profession and its possibilities for well-doing 


being 


we shall be destroyed 


OF FOURTH Jl 
CIRCUIT 

HE Federal Rules of Civil 

constituted an important part of the deliberatio1 
of the Annual Conference of the Fourth Judicial ( 
cuit. 

The meeting was held at Asheville, North Car 


CONFERENCE DICIAI 


Proposed Procedure 


lina. at the sessions of the meet 
ing every judge of the Circuit Court of 
of the District Courts in the Fourth Circuit, 
exception of two absent on account of illness 


There were present 
\ppeals al 


W ith tl 


The sessions were presided over by Senior Circuit 
Judge John J. Parker and by Circuit Judges Nort! 
cott and Soper lhe Bar Associations of each state 
the circuit were represented by the president of 
Each of the five law 
sented by its dean or a member 
All of the United States District 
cuit were present 

The proposed rules were discussed for the 
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of the faculty 


Attorneys of the cir 
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part of two days. The following changes in the pri 


posed rules were recommended by vote of the confer 
ence : 

1. That final judgment should not be entered w 
til motion for new trial had been disposed of 
60. ) 

2. That process might be served by a private 
the plaintiff’s attorney 
wrder of court, proof ot service to 
(Rule 4(c) 

3. That the time for filing answer b 

(Rule 12.) 
4. That Subdivision Rule 4 be amended 
“Upon the filing of the complaint one or more 
summonses shall issue against any defendant or de- 
fendants. If the summons is not served by the returt 
date, alias summons may be issued.” 

At the conclusion of the sessions 
adopted approving in principle the 
gated and expressing appreciation of 
committee. 

Che next took up the consideration 
of federal probation and parole. The paper on that 
subject read by Judge McClintic will appear in the 
next issue of the Journal. 
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the letter, his most laudable motive may be of no avail. 
\lso, as was memorably shown in Gregory v. Helvering 
(293 U.S. 465), if a taxpayer meets the literal words of 
the statute but misses the spirit of the provision the very 
tax sought lawfully to be avoided may attach. The re- 
turn maker has the duty not only of interpreting the 
normal meaning of the statutory words but he must 
know their “tax” meaning as well. 

In addition, it must be remembered that legislative 
idea and administrative interpretation are seldom sta- 
tionary. <A detail that is approved today may be re 
pealed tomorrow. For a satisfactory result over a 
period of years a proposition must be checked against 
the principles of taxation the least subject to change, as 
well as against the current terms of the statute and the 
regulations. Thus the counsellor today must grasp not 
only the palpable meaning but also the underlying intent 
and purpose of many interdependent tax provisions 
both present and prospective in order fully to serve his 
clients. All this, of course, is of increasing importance 
to the bar in the opportunity offered for a better service 
to the community 

Returning to the question of the inter-relation of 
the various major federal taxes, a few examples may 
serve to illustrate the extent to which the separately 
labeled tax categories are actually interwoven. Let us 
examine for illustrations the field of trusts. 

TRUSTS 

Most people appear to have assumed in the past 
that an irrevocable trust, for example, or one in which 
the control clause apparently met the literal restrictions 
of the current taxing statute, effectively disposed of 
property without recurring tax consequences to the 
grantor. But the reported cases show many such as- 
sumptions to be unjustified. 

For illustration, the Board of Tax Appeals in a 
recent opinion implied that a power in the grantor to 
borrow from a trust without security, was the practical 
equivalent of a right of revocation.’ In such a trust the 
current income was taxed to the grantor tor purposes 
of the income tax. On the reasoning employed in the 


1. Warren H. Corning (May 28, 1937), 35 B. T. A. No 
151. 
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and estate taxes are not to 
and separate categories. In taking up any problem, 
especially one involving a transfer of property, it is a 
better approach to consider such taxes as an integrated 
unit in which the provisions for one tax may supple- 
ment or overlap another. Also, even under a single 
caption, one should be careful to examine even widely 
separated provisions for a possible bearing on the prob- 
lem at hand. It is only by a complete understanding of 
the possible effect of all three titles that a counsellor 
may edequately advise his client 
PROCEDURE 

There are some procedural aspects in the federal 
tax practice which may warrant the attention of the 
lawyer who is working his way into the tax field. This 
practice may be considered in three parts, namely; ad- 
vising respecting the tax effect of proposed transactions, 
preparing returns and litigation. The last group may be 
subdivided again between deficiency and refund pro 


be looked upon as distinct 


ceed ngs. 

The first two are much alike in that they both in- 
volve primarily an examination of substantive questions. 
These days the wise taxpayer consults counsel before 
he acts. I hope the time will soon arrive when in an 
ethical manner, possibly by group effort, we will be able 
to make laymen appreciate this. I am inclined to think 
that even the tax gatherer would gain if every return 
of substance which came to him had been prepared 
after consultation with tax counsel. Intelligent advice 
which results in a clean cut transaction should be pre- 
ferable from the government’s standpoint to a tangled 
record of actions which may take months to interpret 
correctly 

In the preparation of returns the transactions have 
already occurred, the facts are set, and many alterna- 
tives have been eliminated. However, as every lawyet 
knows, if the circumstances are at all complicated, much 
research may be required to determine the exact state 
of the facts. The essence of a lawyer-like job here 
is to clarify and preserve the records to the end that 
the taxing authorities, as well as the parties, may under- 
stand exactly what has taken place. Neither taxpayer 
nor the Bureau of Internal Revenue should be forced 
to resort to oral testimony years after the event, any 
more than was absolutely unavoidable at the time the 
return was made. Fortunately, the federal taxing au- 
thorities, more than almost any other agency, have made 
the taxpayers of the country record conscious, but there 
are still too many cases where important records 
through unintentional carelessness have become de- 
stroyed or lost. 

There are other aspects of making returns which 
should be emphasized. But few men will give the ben- 
efit of the doubt to the tax gatherer. On the other 
hand, all taxpayers owe it to each other to make a full 
disclosure of doubtful transactions, interpret them as 
It would seem to be the function of the 
lawyer so to counsel his client. If only for material 
reasons this is a sound procedure. There is as yet no 
recorded case of a penalty or conviction for fraud of a 
taxpayer who disclosed in his return the entire facts of 
a transaction no matter how he interpreted those facts 
in computing his tax. 
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nation At this point the taxpayer has two alterna 
tives. The deficiency asserted in the Commissioner's 
final determination may be paid, laim filed, and the 
usual refund procedure followed. ©n the other hand 
in a procedure rather unique to the federal practic 
the taxpayer may appeal to the Board of Tax Appeals 
and secure a redetermin tio! rT { ix Detore it s 
to be paid. 

In actual practice most taxpay pass up the route 
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KANSAS CITY IN FOUR ACTS: A BRIEF PRE-VIEW 


as tovgetnet 
I LOY 


brunet 


is of the Middle West, Alias the Heart of America, Is Preparing to 


as a Genial Host at the Meeting of the American Bar Association 


Phose Who Arrive Early, Those Who Come on Time, and 
Meeting Will Find Interesting Diversions Which Will Afford 


Serious Business of the Sessions—Final Program Printed Here 


portant Subjects Which Will Be Dealt with in Addresses and Committee 


\ssociate Justice Van Devanter and Other Distinguished Speakers to Be 


Sections Offer Unusually Full and Interesting Programs. 
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Live song 


and dance man, Rubinoff and his violin (we call them 
fiddles out here), Buddy Rogers and his band, Benny 
Goodman, and last but not least, Edgar Bergen and his 
partner, Charlie McCarthy. How is that for an as 
semblage of stars? To any other city that would be 
described as a tremendous, stupendous, colossal pro 
duction, but to Kansas City, the Heart of America and 
the heart of the entertainment world, it is merely de 
scribed as the annual Jubilesta, and to the local boys in 
the Bar Association it is just described as the prelude 
to the American Bar meeting. 


ACT Il 
(kor those who come on time. ) 


For those who intend to arrive at Kansas City just 
as the things begin on Sunday, September 26th, we will 


HON. BRYCE SMITH 
Mayor of Kansas City 
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have plenty of entertainment to augment the shaking 
of Stinchfield’s hand, a ceremony which is more appro- 
priately described as the president’s reception. The 
Junior Bar has arranged for this date a stag smoker of 
a variety which will surpass all of its predecessors. In 
addition, of course, there will be entertainment for the 
ladies of a variety which will cause no strain on family 
ties; and for those who are neither ladies nor junio1 
barristers there will be a wide variety of entertainment 
that is sure to satisfy all 


\CT III 
(While the convention is in progress 


While the convention is in progress those who de 
sire to slip away for awhile from the serious side of the 
proceedings of course will be afforded ample opportu 
nities. A tour of Kansas City, for instance, will fasci 
nate anyone. You may step outside your hotel door 
into the cars provided by the local boys, and in a mo 
ment’s time you will be whirling past Kansas City’s 
$6,500,000 Municipal Auditorium, the finest of its 
kind in the world, down one of the main thoroughfares 
to Kansas City’s Union Station, which is one of the 
nation’s leading railroad terminals. Housed in that 
building are the eating establishments of the Fred Har 
vey System, which are known from coast to coast. There 
Easterners can eat broiled lobster prepared in a fashion 
which would make the Bostonians jealous. There 
steaks are served in a fashion which has led foreign eat 
ing houses to advertise as extra special items on the 
menu “Kansas City steaks.” 

\s we leave the Union Station we gaze upon Kan- 
sas City’s great Liberty Memorial, a pillar of smoke by 
day and fire by night, a structure which in its stately 
dignity overlooks the business portion of the city to the 
north, the residence portion to the south, the industrial 
portion to the west, and a general residential section to ; ze 
the east. Of course, we will take time out to take an HON. H. F. McELROY 
elevator ride to the tower of the memorial where we City Manager of Kansas 
can get a panoramic view of the Middle West 

As we leave the memorial we again get into ou 
cars and drive through the scenic beauty of Penn Val 
ley Park, taking time out to see such familiar sights as it you are within a few minute's ride of 1 
the statue of the Pioneer Mother and the Scout be section of Kansas Citv. Of course. as 
fore driving to the Country Club Plaza, the shopping town we will stop at a beautiful new Jackso 
center of the Country Club District. The beauty of this court house and its counterpart, the magnificent 
district is a thrill which visitors to Kansas City never Hall, which will be opened for the first tir iu 
forget. Its beautiful landscaping and imposing apart days before the American Bar convention 
ment structures will awe any westerner and will make " Of course. the scenic ride to Kansas ( 
any civic-minded easterner extremely jealous. points of interest will be just one of the any features 

As we leave this district we take a leisurely drive of Kansas City’s entertainment. There will a pol 
through America’s most beautiful residence district, a game for those who are followers of that I 
district so restricted that one almost has to produce an to Leavenworth. Kansas. and to the Fed 
identification card to get into his own home. One by _ penitentiaries located there, to the Soldic 
one we pass through Mission Hills, Romanelli Gardens, to the military barracks at Fort Leavenw 
Armour Hills and the various other restricted residen offered for those who are interested 
tial districts. As we leave this district we take a short The Junior Bar. in addition to the 
jaunt through Swope Park to visit its flower gardens, which has heretofore been mentioned. wil! 
zoo, lakes and other points of interest, and as we leave per dance at the Mission Hills Country (¢ 
the park we drive to the east through rural Jackson fast on the roof of the Hotel Kansas Citiat 
County. A visit to Longview Farm is the next order mittee of the ladies will provide a constant 
of business. That farm and Sni-a-bar Farm, both of entertainment for the wives of members 
which are in rural Jackson County, are show places of can Bar Association who are in attendar 
the Middle West meeting. 

As we return to the city limits we enter in the 
northeastern section onto the beautiful Cliff Drive, a ACT I\ 
drive which will make Coloradans and Pennsylvania 
mountaineers homesick. One of the most amazing \s a grand finale, the local lawyers 
things about this drive will be the fact that as vou leave a committee composed of members of 
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FINALE 

Of course, it would not be proper in a mere pre 
view of the big show to give you all the details of the 
programs, but we can guarantee you that the stage is 
set, that the actors are ready, and that when the audi 
ence arrives from the north, south, east and west the 
local boys will be on deck to pull up the curtain to the 
grandest performance which has ever been arranged as 
an accompaniment to an American Bar convention. To 
paraphrase the remarks of a radio comedian, we'll be 
seeing you, we hope, we hope, we hope. 








Sylvester C. Smith, Jr., Chairman, State Delegate from 
New Jersey. 
Report of the Secretary, Harry S. Knight. 
Report of the Treasurer, John H. Voorhees. 
Report of the Board of Governors to the House 
of Delegates, Harry S. Knight, Secretary. 
Offering of Resolutions for Reference to the Com- 
mittee on Draft. 


Reports of Committees: 


Aeronautical Law, William A. Schnader, Chair 
man, Philadelphia, Pa. 

American Citizenship, Charles E. Matson, Chair- 
man, Lincoln, Neb. 

State Legislation, John P. 
Saco, Maine. 

Legal Aid Work, Reginald Heber Smith, Chair 
man, Boston, Mass. 

Communications, John W. 
Washington, D. C. 

Judicial’ Salaries, Walter S. 
Lansing, Michigan. 

Judicial Selection and Tenure, John Perry Wood, 
Chairman, Los Angeles, Calif. 

Facilities of the Law Library of Congress, Wil 
liam S. Culbertson, Chairman, Washington, D. C. 

To Further the Acquisition of Portraits of For 
mer Associate Justices of the Supreme Court of the 
United States from the Founding of the Court, Henry 
Upson Sims, Chairman, Birmingham, Ala. 

Cooperation between the Press, Radio, and Bar 
as to Publicity Interfering with Fair Trial of Judicial 
and Quasi-Judicial .Proceedings, Newton D. Baker, 
Chairman, Cleveland, Ohio. 


6:30 P. M. 


Arena, Municipal Auditorium 


Deering, Chairman, 


Guider, Chairman, 


Foster, Chairman, 


Dinner of the Association under the auspices of 
the Judicial Section and the National Conference of 
Judicial Councils. 

Address by Honorable Joseph B. Ely, former Gov 
ernor of Massachusetts. 

Address by Hon. William G. Long, Judge of Su- 
perior Court, Seattle, Wash. 

\ll members of the Association, ladies and guests 
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9:30 P. M 


The President’s Annual Reception to distinguished 
guests and the members of the Association (to be fol- 


lowed by dancing). 
WEDNESDAY, SEPTEMBER 29 
9-30 \ M 
Music Hall, Municipal Auditorium 
SECOND SESSION OF THE ASSEMBLY 
Nomination and election (by ballot) of five As 
sembly Delegates to the House of Delegates. 
Statement concerning the work of the American 
Law Institute, Henry Upson Sims, Birmingham, Ala 
bama. 
Reports of Committees 


Supreme Court Proposal, Sylvester C. Smith, Jr., 


Chairman, Phillipsburg, New Jersey 

To Oppose Ratification by States of Federal Child 
Labor Amendment and Promote Adoption of Uniform 
Child Labor Act, James A. Simpson, Chairman, Bir 
mingham, Alabama. 

Jurisprudence and Law Reform, Walter P. Arm 
strong, Chairman, Memphis, Tenn. (One of the rec 
ommendations of the Committee is that the Association 
approve the second draft of the Rules of Civil Proc 
dure for the District Courts of the United States. ) 


2:00 P. M 
Exhibit Hall, Municipal Auditorium 


SECOND SESSION OF THE House oF DELEGATES 

Roll Call. 

Reading and Approval of the Record 

Unfinished Business. 

Report of the National Conference of Commis 
sioners on Uniform State Laws, Alexander Armstrong, 
President, Baltimore, Maryland 


Reports of Committees 


Administrative Law, O. R. McGuire, Chairman, 
Arlington, Va. 

Customs Law, Albert MacC. Barnes, Chairman, 
New York City. 

Economic Condition of the Bar, Lloyd K. Garri 
son, Chairman, Madison, Wisconsin 

Federal Taxation, Robert N. Miller, Chairman, 
Washington, D. C. 

Commerce, Harold J]. Gallagher, Chairman, New 
York City. 

Commercial Law and Bankruptcy, Henry C. Shull, 
Chairman, Sioux City, Iowa. 

Securities Laws and Regulations, John Hinkley, 
Chairman, Baltimore, Maryland 

To Consider and Report as to the Duplication of 
Legal Publications, Eldon R. James, Chairman, Cam 
bridge, Mass. 

Labor, Employment and Social Security, John 
Lord O’Brian, Chairman, Buffalo, N. Y 

Admiralty and Maritime Law, George H. Terri- 
berry, Chairman, New Orleans, Louisiana 

8:30 P. M 


Trirp SESSION OF THE ASSEMBLY 
Music Hall, Municipal Auditorium 


Informal Address by Hon. Willis Van Devanter 
Justice of the Supreme Court of the United States, 
Retired. 

Address by Robert M. Hutchins, President, Uni- 
versity of Chicago (subject to be announced later). 


Chicago, Illinois. 





THURSD AY, SEPTEMBER 30 


9:30 A. M. 
Music Hall, Municipal Auditorium 
FourtTH SESSION OF THE ASSEMBLY 

Ross Bequest Essay by Elwood Hutches 
Yakima, Washington, and presentation of prize aw 
for 1937. 

Report of the Resolutions Committee, Hon. L 
Day, Chairman, and action upon resolutions 

Report of Standing Committee on Notewort 
Changes in Statute Law, Karl N. Llewellyn, Cl 
man, New York City. 

2:00 P. M 
Exhibit Hall, Municipal Audit 

Tuirp Session oF THE House oF DeLecat 

Roll Call 

Reading and Approval of the Record 

Unfinished Business, 

Report by the President to the House of De legate s 
of Resolutions Adopted by the Assembly for Action | 
the House of Delegates. 

Consideration of Assembly Resolutions 

Reports of Committees 

Law Lists, Earle W. Evans, Chairman, Wichita 
Kansas. 

Professional Ethics and Grievances Robert 7 
McCracken, Chairman, Philadelphia, Pa 

Unauthorized Practice of the Law, Stanley B 
Houck, Chairman, Minneapolis, Minn. 

Reports of Sections 

Bar Organization Activities, Morris B. Mitchell 
Chairman, Minneapolis, Minn. 

Criminal Law, Rollin M. Perkins, Chairman, Iow: 
City, Iowa. 

Judicial, Hon. Carl V. Weygandt, Chairman 
Cleveland, Ohio. 

Junior Bar Conference, Joseph D. Stecher, Chait 
man, Toledo, Ohio. 

Legal Education and Admissions to the Bar, 
James Grafton Rogers, Chairman, New Haven, Con 
necticut. 

Mineral Law, Charles I. Francis, Chairman, Hous 
ton, Texas. 

Patent, Trademark and Copyright Law, Bert M 
Kent, Chairman, Cleveland, Ohio. 

Real Property, Probate and Trust Law, Nathan 
William MacChesney, Chairman, Chicago, II! 

7:00 P. M. 
Arena, Municipal Auditorium 
ANNUAL DINNER OF THE ASSOCIATION 

Speakers : 

Hon. Burton K. Wheeler, United States Senator 
from Montana. 

Hon. Ernest Palmer, Illinois State Director of In 
surance, Springfield, Ill. Subject: “Rest Assured.” 

FRIDAY, OCTOBER 1 
9:30 A. M. 
Exhibit Hall, Municipal Auditorium 
FourRTH SESSION OF THE House or D 

Roll Call. 

Reading and Approval of the Record 

Unfinished Business. 

Reports of Sections: 

Public Utility Law, Elmer A. Smith, Chairman, 
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COMMITTEE ON FEDERAL TAXATION 
Trianon Room, Hotel Muehlebach 
Tuesday, September 28, 12:30 P. M. 
LUNCHEON AND FEDERAL Tax CLINIC 
Robert N. 
Hon. Roswell 
Treasury, Speaker. 


Miller, Chairman, presiding. 
Magill, Under Secretary of the 
2:00 P. M. 

Tax Clinic, continued : 

(Statements, 10 minutes; 
minutes. ) 

1. The Surtax on Undistributed Profits: 

Does it play a beneficial part in our general tax 
system? Statement by Hon. Arthur H. Kent, Assistant 
General Counsel of the Treasury; Open Forum Dis- 
cussion. 

2. Proposed Broadening of Federal Tax Base: 

A. Brief Statement on the Question: Would it im- 
prove our taxation system to lower personal exemp- 
tions ? 

B. Brief Statement as to proposed constitutional 
amendment eliminating existing intergovernmental ex- 
emptions based on Federal sovereignty and state sov- 
ereignty (including exemptions applying to salaries and 
to interest on obligations) by Hon. G. Aaron Young- 
quist, former Attorney General of Minnesota, former 
Assistant Attorney General of the United States. 

C. Open Forum Discussion of the Foregoing. 

3. Statement as to Experiments in Decentralizing 
Final Determinations of Income Tax, now being con- 
ducted in the Cleveland, Dallas and San Francisco Dis- 
tricts; by Hon. Guy T. Helvering, Commissioner of 
Internal Revenue, 

4. Discussion of Other Topics Within the Com- 
mittee’s Scope. 


remarks from floor 5 


ON COMMERCIAL LAW AND 
BANKRUPTCY 
Central Street Concourse, Municipal Auditorium 


Tuesday, September 28, 2:00 P. M. 


COMMITTEE 


Henry C. Shull, Chairman, presiding. 

Address by Samuel O. Clark, Jr., Member of the 
Staff of the Securities and Exchange Commission, 
“Reorganization Provisions of the Chandler Bill, H. R 
8046.” 

Jenjamin Wham, Chairman of the Committee on 
Bankruptcy of the Chicago Bar Association, will speak 
on the same subject, presenting a different viewpoint. 

Discussion from the floor. 


COMMITTEE ON LEGAL AID WORK 
Room 203, Municipal Auditorium 
Monday, September 27, 3:00 P. M. 
Reginald Heber Smith, Chairman, presiding 
Joint meeting of Standing Committee with mem- 

bers of State and Local Bar Association Legal Aid 

Committees. 


COMMITTEE ON UNAUTHORIZED PRAC- 
TICE OF THE LAW 
Room 501, Municipal Auditorium 
Wednesday, September 29, 2:00 P. M. 
Call to order by Stanley B. Houck, of Minneapolis, 
Chairman of the Committee. 
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“Conferences and Agreements with 
Edwin M. Otterbourg, Chairman New York 
Lawyers’ Association Committ on | 
Practice of the Law. 

“How to Select the Appropriate Forum, 
Parties, Remedy,” George E. Brand, Michigan State 
3ar Association Committee on Unauthorized Practice 
of the Law. 

“Committee Publications 
tive, Improvement,” F. B 
Committee on Bar Journal 
homa State Bar Journal. 

“Favorable Local Publicity for Suppression of Un 
authorized Practice of the Law and How to Get It,” 
Clarence Case, St. Louis, Missouri 

“What an Attorney General Can and Ought to 
Do to Suppress Unauthorized Practice of the Law.” 
(Speaker to be announced later. ) 

Open Forum Discussion of the Foregoing and any 
Other Relevant Subject. 

(Each speaker limited to three (3) 


nauthorize 


The Availability, Objec 
H. Spellman, Chairman 
\dvertising, Editor Okla- 


minutes. ) 


SECTION OF BAR ORGANIZATION 
\CTIVITIES 
Room 501, Mumeitpal Auditorium 


Monday. September 27, 2:00 P. M 
Morris B. Mitchell. Chait 

Report of Chairman. 

Consideration of proposed Changes in Section By 
Laws. 

Appointment of Nominating Committees 

SUBJECT FOR FIRsT1 
\DMINISTRATION. 

Report of Committee on Bar Association Adminis 
tration—W. E. Stanley, Chairman, Wichita, Kansas 
(Secretary, Kansas State Bar Association) 

Report of Subcommittee on Integrated State Bar 
\dministration—Frank E. Atwood 
Missouri, Chairman President 
Bar Association ). 

Address “Methods and Adn 
Bar Integration,” Henry M 
diana. 

Report of Subcommittee on Voluntary State Bat 
Association Administration—Donald ( Chait 
man, Minneapolis, Minnesota (Se Minnesota 
State Bar Association ) 

Address “Section Organization in 
sociations,” R. Allan Stephens, 
(Secretary Illinois State Ba 


Presiding 


Inan, 


SeEss1oN—Bar ASSOCIATION 


Jefferson City 
(former Missouri State 
inistration of State 


Dowling, Indianapolis. In 


Rogers, 
retary, 
State Bar As 


Springfield, Tlinois 


Association ) 
Report of Subconimittee on | 
Administration—Raynier | 
lando, Florida 
Addresses on subject of 
“Building Interest in 


ocal Bar Association 
Maguire, Chairman, O1 


“Legal Clinics.” 
Bar Associations Throug! 
Saturday Morning Clinics’—D. A. Frank, Dallas. 
Texas (former President Dallas Bar Association) 
“Legal Clinics, an Outstanding Success in Con 
nection with Weekly Luncheon Meetings of the Bar”’ 
Roy V. Rhodes, Los Angeles, California (President 
Lawyers’ Club of Los Angeles) 
“Experience has den 
Day Legal Clinics,” 
sin 


mstrated the Value of One 
Carl B. Rix, lwaukee, Wisco 
(Former President, Wisconsit tate Bar Associa 
tion). 


Report of Committe State and 


rdination ol 
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MEETING 


Bar Associations—Fort 
man, St. Louis, Missouri. 

Addresses on subject of “‘Coor 
Local Bar Associations.” 

“Merits and Demerits of Conferen 

-C. Edmund Worth, Tampa, F! 

“Association Membership or Affil 
James A. Potter, Je IT 
{ Secretary, Missouri Bar Associat 
“The Value of Meeting 
Henney, Columbus, Ohio (Secretary 
Association ). 
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Ass¢ Clatic yns”’ 
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l’RACTICE OF LAw. 
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Addresses: 
“Organization of and Cooperati 
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(Chairman, Wisconsin State Bar Association ( 
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\merican Bar Association Committee on sa 
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Boyle iy ( lark, 
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Award of $25.00 prize for most no y bar a Legal A 
sociation activity in 1937 Discussis 
State Bar Integration ar] ix . Washing 
Milwaukee, Wisconsin. A ehvesde 
Report of Nominating Committee Disc 
Election of Officers 
Unfinished Business , 
Wednesday, September 29, 2:00 P. M. : What 
FourtH Session—Rounp TABLE CONFERENCES chedules 
Three round-table conferences will be hi ld | Discussior 
taneously in separate rooms of the Kansas City , 1 linois 
torium and will be under the general direction of | ( 
W. E. Stanley, Chairman, Committee on Bar Associ 


tion Administration 


ton, 


Room 203 SECTION OF CR 

Round Table 1. Inteqrated State Bar Association Reo 02. Municisal 
Admunistration—Frank FE. Atwood, Jefferson City, ca 
Missouri, presiding 

Discussion Leaders 

Administration of Bar Integration in California 
Alfred L. Bartlett, Los Angeles, California (President. 
California Bar Association ) 

Administration of Bar Integration in Oregon 
len A. Smith, Baker, Oregon (President, Oregon Bar 
Association ). 

Administration of Bar Integration in North Da 
kota—Charles J. Murphy. Grand Forks. North Dakota “The Prison System in 
(President. North Dakota Bar Association) Barrett Chamberlin, of the Chica; 


Administration of Bar Associations in Missouri “Ten Years of Cooperative 
Kenneth Teasdale. St. Louis, Missouri (President \ hairman of the Section 
Missouri Bar Association ) chiatry an urman of the Committ 


General Discussion 


luesday, September 28, 
Rollin M. Perkins, Chairman, 
hairman. 


) 
Report of Secre tary. 


Report of ( 


Demonstrations Scientific ( 
_Al Mr. Fred E. Inbau of the Scientifi 
Laboratory of the Northwestern Unive 
Law. 
2:00 P. ] 


Roon ciation 


Round Table I] untaryv State Bar Associatio) 

Administration—Donald ogers, Minneapolis, Min 
60% | 

nesota, presiding 
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Thinks of the Profeesion ? yperation with American Pris 

A ; . : Sanfor Ja tec “hai ae le fork 

Discussion Leaders iwson, Chairman, intord Bates, Chairman, New = ' 
Dh. R Cooperation with International 
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Kansas 


, -t f 
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lis Journal, in chat 
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megan aiilidiey 4 : Criminal 


DP, 
Indianapolis, Indiana 
Medico-Legal Problems. 


Chairman, Chicago, IlIlinois 


Methods of Increasing 
ship in Voluntary State I 
A. Coordination 
tions Personnel in Criminal Law Enfor 
B. Publications and Membershi srectories Baker, Chairman, Chicago, Illinois 
C. Service to Members Throug! ntral Offices Psychiatric Jurisprudence, Alfred 
D. Making Annual Meeting orth While man, Cincinnati, Ohio 
Discussion Leader Miss Emi I Dalle n, Secre 7-00 P M 
tary, New Jersey State Bar Associatio1 % 
The Economic Conditi 
Can Pe Done About It? 
Discussion Leader 
Committee on Professic 
County Lawyers’ Associ 
Committees 
Best ? 
( Discussion I 
General Discu 


Round Tabl 1 Puesda 
istration Raymer lacuire, rlando, Florida. pr Jesse A. Miller. Chairman, presid 
siding. Address of Welcome, by Hon. R 
Post Admission Education of the Bar ttornev General of Missouri. Teffers 
Discussion Leader ’. E. Stanle ‘ichita, Kan- Response by Jesse A. Miller, Cl 
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Howard ( 
10:00 A. M 


lll 


Report of Secretary, Spencer 


Reports ot Com! ; 
Fidelity and Surety Insurance Law, Prentiss 
Reeder, Kansas City, Mo., Chairman. 
Unauthorized Insurance 
Yancey, Birmingham, Ala., 
Life Insurance Law, 
Mass., Chairman. 
Marine and Inland 
Harry LaBrum, Philadelphia, | 
Casualty Insurance Law, M 
Ill., Chairman. 
Automobile Insurance: 
cago, Ill., Chairman, 


Companies, George W 


Chairman. 
John F. Handy, 


Springfield, 


Marin« 


Bn» 


Insurance Law, 


Chairman 


J 


} 
P I 


3. Kennedy, Chicago, 


Law, Royce G. Rowe, Chi 


10 A. M 

The Automobile Accident Problem. 

“Traffic and Civic Responsibility,” by John J. Gut 
knecht, Judge of the Municipal Court of Chicago. 

“Traffic Accidents—A Legal Problem,” by Lieu 
tenant F. M. Kreml, Director the Traffic Safety 
Institute, Northwestern University, and Director I 
Safety Division, International Association of Chiefs of 
Police, Chicago, Illinois. 

“Some Legal Principles Peculiar to Automobile 
Accident Cases,” by Alex M. Miller, Des Moines, lowa 

Discussion by Members of the Section 


-30 


ot 


i U 
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Appointment of Nominating Committee 
M 


2:00 P 


1 


Municipal A 


RouND TABLI 


] 
at the Municipal 


Seven Round Table ¢ will | 
taneously in the 
Auditorium. The 


follows: 


] ] 
e Hel | slmu 


rooms 


speci each Conferencs 


Room 311 


I 


Rounpb TABLI 


M 


" 


J y 


Casualty Insurai v, Kennedy, presid 
ing. 

“Professional Liability Insurance Physicians, 
Surgeons and Dentists.”” Hugh D Vice-Presi 
dent, United States Fidelity and Guaranty Company, 
Saltimore, Md. 

“Products Liability Insuranc« 
Assistant General Counsel of the Insurance Company 
of North America, Philadelphia, Pa 

“The Joinder of the Insurance Carrier as a Party 
Defendant.” John F. Hynes, Secretary, Employers 
Mutual Casualty Company, Des Moines, lowa 

General Discussion by Members of the Section 


on 
( ombs., 


} 


Roscoe R. Koc 
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man. 

Lay Adjusters, E 
Chairman, Majority Report 

Minority Report and Dissents by J]. B. Patterson. 
Wichita, Kans., Henry C. Shull, Sioux City, Iowa, H. 
Douglass VanDuser, Rochester, N. Y., Allan E. Bros 
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“The Conflict of Laws in Relation to Insurance 
Contracts.” Professor Wendell Carnahan, University 
of Louisville, formerly of the Jar, Louisville, 
Ky. 


ten-minute pape! \ 


Chicago 

“The Conflict Problems in Relation to Insurance 
Regulatory Statutes.” Professor Edwin W. Patterson, 
Columbia, University, New York, N. Y 

“The Conflict Problems in Relation to Insurance 
Company Management.” Sterling Counsel, 
The Equitable Life Assurance Society of the United 
States, New York, N. Y 

General Discussion by Members of the 

Report of Nominating Committe 

Election of Officers 


Pier son, 


Section 


INTERNATIONAL AND COMPARATIVE LAW 
HW yandotte Street ( oncours V / ‘ ] cdite riu? 
28. 10:00 A. M. 
Murdock. District 


Tuesday, September 
James Oliver 
Chairman, presiding 


Columbia, 


Report of the Chairman 
Division OF COMPARATIVE Law 
Phanor J. Eder, New York, Vice-( 
Comparative Law, presiding 
Symposium discussion 


hairman for 


BAR ASSOCIATION 


Chicago, 


Baltimore, Md., 


JOURNAL 


“Comparative Administrative Law and its Jud 
Control,” Honorable Marvel M. Logan, United Sta 
Senator from Kentucky and Louis ( 
Washington, D. C. To be followed by 
the floor. 

Reports of Committees: 

Arrangements for Washington Meeting 
liam R. Vallance, Washington, D. C., Chairman 

Teaching of International and Comparative 
Howard S. LeRoy, Washington, D. C., ( mat 

Appointment of Nominating Committee 

2:30 P. M. 

Powers of Attorney in Latin American 
David E. Grant, New York City, Chairmat 

Military and Naval Law, Colonel Hugh 
Washington, D. C. Chairman. 

International Double Taxation, 
roll, New York City, Chairman. 

Essential Features of Commercial 
Soviet Union, Franklin F. Russell, 
Chairman, 

International Law in the Courts 
States, Edgar Turlington, Washington, 
nan. 


Mitel 


Wednesday, September 29, 2:00 P 


Division INTERNATIONAL LAw 


Symposium Discussions : 
“Exploitation of the Riches of tl 
Edward W. Allen, Seattle, Washington 
General discussion led by William R 
Washington, D. C., John P. Bullington, Houston, Texa 
and George L. Gisler, Kansas City, Missouri 
“Cooperation in the Maintenance of World 
and United States Neutrality Law,” Hon. Bennett 
Champ Clark, United States Senator from Missouri 


Peace 


To be followed by discussion from the floor. 
Miscellaneous unfinished business 

Report of the Nominating Committee 
Election of Officers. 


JUDICIAL SECTION 
Room 600, Muni tpal 
Monday, September 27, 2:00 P 

Carl \ 

“Open Forum” Session for discussion and 
tions as to the Second Draft of Proposed Rule 
Procedure for the Federal Courts. 

Statement as to the Revised Draft of 
orable William D. Mitchell, Chairman of 
Committee appointed by the Supreme (| 
United States. 

Major Edgar B. Tolman, Secretary of 
ory Committee ; Editor-in-Chief of the Am: 
\SSOCIATION JOURNAL. 

Dean Charles E. Clark, Yale 
porter of the Advisory Committee. 

Discussion and Suggestions from the 
the text of Revised Draft of Rules. 

Appointment of Nominating Committe 

6:30 P. M. 


Municipal Auditorium 


J 
luditoriu 


] 


Weygandt, Chairman, presidin 


Law 


Arena 
Association Dinner under auspices of Judicial Sec 
tion and National Conference of Judicial Councils 
Address by Honorable Joseph B. Ely, fe r Ay 
f Massachusetts 


Continued on page 7/1, 





PRESIDENT SIGNS SUBSTITUTE COURT BILL 


+1 
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Measure by 
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bill reported 

H. B 
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| to ofter cet 
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way all discre 

ing the Attorney 

the institution of an 

| question was raised. It 

uch action, the De 

| and permitted to 

and on its inter- 

ntion in his statement 

the Senate, “the | rnment then represented by the 

ttorney ieral, s yecome a party, not to the in- 

of defending 

Acts of Con 

Committee, 


vidual contro\ 
nd protecting 
gress.” Under the is it came from the 
uch notification w ve made “if the court is of opin 
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n the session, and 
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m Senator riat Senator arran 
endment he 1] 
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floor during 
the Commit 
ould justify 
The bill as it 
use,” he said, 
nding to the 
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vas found in 
(,overnment 


ust have a 


Conference Committee Acts and Both Houses Approve Report 


legal interest in the issue. Indeed, there was no provi 
sion in the bill as it was presented to us that the Gov 
ernment ought to become or must become a party to 
the case.” 

“It is because we thought the bill as it came over 
to the Senate,” Senator Austin continued, “transgressed 
the judicial power in respect of letting the Government 
come in itself without being a party, without any con 
troversy existing in which the decision as to the consti 
tutionality or unconstitutionality of the statute would 
affect any interest, any right, any duty, any obligation, 
that we wanted to save the Congress from getting into 
the position of undertaking to give to the Department 
of Justice something which the people of this country 
said they could not have—that is, the right to push the 
judicial power beyond cases and controversies and to 
the point of the decision of moot questions . of ab 
stract questions - 

Every person, he added, in order to become a party 
to a case or a party to an tssue to be tried and decided 
by a court, “must be so connected with the question of 
constitutionality that is raised in that particular issue 
that the judgment, when rendered thereon, will affect 
his legal interest. Whether it is Government or an 
individual, there must be a ‘legal interest’ or a ‘probable 
interest, as is provided in the bill.’” 

As to the question of what an “interest” is, Sena- 
tor Austin said: “It is quite a different thing as be 
tween Government and citizen and as between citizen 
and citizen. As between citizen and citizen it is a 
pecuniary interest only. It must have wrapped up in 
it damages of some kind. But as between Government 
and citizen it extends to the responsibilities of the 
sovereign. It extends to the duty which the Govern 
ment must perform for the benefit of all its citizens. It 
may extend to a common right which the Government 
is responsible for enforcement. . .” 

The bill as adopted by the Senate contained this 
provision requiring, as a condition of intervention, “a 
showing by the Attorney General that the United 
States has a legal interest or nay have a probable in- 
terest.” However, it came from the conference com 
mittee later with this part of the bill changed so as to 
provide that such intervention should be permitted 
whenever the constitutionality of any Act of Congress 
“affecting the public interest” is drawn in question. 

Other amendments offered by Senator McCarran 
to the Committee's bill provided that in any such suit or 
proceeding the United States should have “all the rights 
of a party and the liabilities of a party as to court 
instead of the broader liability expressed in the 
words “the rights and liabilities of a party ;” struck out 
the limitation of the argument, in case of Government 


costs, 
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intervention, to the “sole” question of the constitution appeal is allowed, under such rules as 


ality of the Act; struck out the words, “If in his judg by the proper courts \ppeals under t 


ment the public interest requires,” from the provision be heard by me supreme Coust of the Unit 
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s he earliest possible time shal Le 
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same section. pending or restraining the enforceme 
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issue a temporary stay or suspension, in whole or in and shall be heard and determined by three 
part, of the operation of an Act “where irreparable dam at least one shall be a circuit judge. When 
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il 
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I, or setting aside, n whole 
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mage would otherwise ensue to petitioner by reason of _ plication is presented to a judge, he shi 

quest the senior circuit judge (or in his 

siding circuit judge) of the circuit i 

court is located to designate two other 
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delay in giving notice.” The Conference Committee 

took note of this criticism and provided that a single 

judge might issue a restraining order under such cir ‘ 

judg 5 pin : pate in hearing and 

cumstances. [The Conference Committee also struck bye ' 
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1 W ( 


determining such applicat 
the duty of the senior circuit judge 

: - . circuit judge, as the case may be, to desigt 
trict judges assigned to other districts to relieve con two other judges from such circuit for suct 
gestion, leaving the present allowance of $5 a day in it shall be the duty of the judges so designat 
effect. pate in such hearing and determination. Sucl 
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out the per diem subsistence allowance of $10 for dis- 
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Following is the text of the bill as finally passed by shall not be heard or determined before at lea 
notice of the hearing has been given to the Att 
ral and to such other persons as may be dete 
(H.R. 2260 suit Provided T hat if of opinion that irre] 
ala amage would result to the petitioner unle 
An ACT restraining order is granted, the judge to wl 


Senate and House and approved by President Roose 
velt : 


To provide for intervention by tl nited States, direct cation is made may grant such temporary re 
appeals to the Supreme urt of the United States at any time before the hearing and deter 
and regulation of the issuance of injunctions, in cet application, but such temporary restraining 
tain cases involving th ( itutionalitvy of Acts of remain in force only until such hearing and 

Congress, and for othe: rpos upon notice as aforesaid, and such tem 

order shall contain a specific finding, based 

submitted to the court making the order 
reference thereto, that such irreparable 
would result to the petitioner and specifying 
the loss or damage. The said court may, 
hearing such application, upon a like finding 
temporary stay or suspensions, in whole 
decision upon the application. The heari 
application for an interlocutory or 

shall be given precedence and shall be 

pedited and be assigned for a hearing at the 

ticable day. An appeal may be taken directly t 

Court of the United States upon applicatior 

notice thereof within thirty days after the ent: 

der, decree, or judgment granting or denvi1 
tice and hearing, an interlocutory or 

in such case. In the event that an 

this section, the record shall be made up and t 

eted in the Supreme Court of the United States 

court of the days from the time sucl 


Be it enacted by the Senate and House of Representa 
tives of the United States of America in Congress assem 
bled, That whenever the constitutionality of any act of 
congress affecting the public interest is drawn in question 
in any court of the United States in any suit or proceeding 
to which the United States, or any agency thereof, or any 
officer or employee thereof, as such officer or employee, is 
not a party, the court having jurisdiction of the suit ot 
proceeding shall certify such fact to the Attorney General 
In any such case the court shall permit the United States 
to intervene and become a party for presentation of evi 
dence (if evidence is otherwise receivable in such suit o1 
proceeding) and argument upon the question of the con- 
stitutionality of such act. In any such suit or proceeding 
the United States shall, subject to the applicable provisions 
of law, have all the rights of a party and the liabilities of 
a party as to court costs to the extent necessary for a 
proper presentation of the facts and law relating to the 
constitutionality of such act 

Sec. 2. In any suit or proceeding in any 
United States to which the United States, or any agency aS may be prescril 
thereof, or anv officer or employee thereof, as such officer this section shall be heard by the Supt 
or employee, is a party, or in which the United States has United States at the earliest possible time 
intervened and become a party, and in which the decision precedence ¢ all other matters not of 
is against the constitutionality of any Act of Congress, an This section shall 1 be construed to be 
appeal may be taken directly to the Supreme Court of the any right or direct appeal to the Suprer 
United States by the United States or any other party to United States under existing provisions 
such suit or proceeding upon application therefor or notice Sec. 4. Section 13 of the Judicial ( 
thereof within thirty days after the entry of a final or in (U. S. C., 1934 edition. title 28. sec. 17 
terlocutory judgment, decree, or order; and in the event 
that any such appeal is taken, any appeal or cross-appeal 
by any party to the suit or proceeding taken previously, or 
taken within sixty days after notice of an appeal under 
this section, shall also be or be treated as taken directly to 
the Supreme Court of the United Sta In the event 
that an appeal is taken under this sectior 1e record shall 
be made up and the case docketed in the reme Cour designate and 


of the United States withir 


to read as follows 

“Sec. 13. Whenever any district 
any disability or absence from his district 
lation or urgen f business is unable to pe 
the work of h listrict, the senior circuit 


circuit, or, in his absence, the circuit jus 
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arge all the judicial duties of a and period of assignment.” 

e as the business of the said Sec. 5. As used in this Act, the term “court of the 
Whenever it is found im- United States” means the courts of record of Alaska, Ha 
assign another district judge waii, and Puerto Rico, the United States Customs Court, 
uit as above provided and a_ the United States Court of Customs and Patent Appeals, 
uch district is presented the Court of Claims, any district court of the United States, 
justice to the any circuit court of appeals, and the Supreme Court of the 
his absence the United States; the term “district court of the United 
assign a dis States” includes the District Court of the United States 
if practicable, for the District of Columbia; the term “circuit court of 
circuit, to per- appeals” includes the United States Court of Appeals for 
a district court the District of Columbia; the term “circuit” includes the 
rided, however, District of Columbia; the term “senior circuit judge” in 
assignment is made cludes the Chief Justice of the United States Court of Ap 
from which the des peals for the District of Columbia; and the term “judge” 

taken shall consent includes justice. 
nts made hereunder 


j 


Further judicial changes may be recommended and 
and entered on the ‘ ‘ 


hin made as a result of the investigation of the Federal 
which a judge is , < - 
the minutes of the Judicial system by subcommittees of the House and 
the clerk of which Senate, as ordered by those bodies at the session just 
report the fact ended. 


THE WAGNER ACT: A DEFINITE HOUSING 
PROGRAM 


|. W. BrRABNER-SMITH 


Federal Housing Administration 


in the fieid (3) That an essential part of the program is a 
passage of specific provision for slum clearance (federal grants 
has estab- and contributions are conditional upon clearance, clos 
for dealing ing or repair of unsafe and insanitary dwellings) ; 
(4) That the occupancy of housing projects must 
t of 1937 (it must be specifically limited to those for whom intended, so 
National Housing that there will be no competition with private capital 
which pri Housing Admini- (in this country as in Europe, young lawyers, doctors 
tration--an agency designed to promote better housing and businessmen from higher income brackets are alert 
nd better home fir ng only for those who can afford — to take advantage of the new low-rent projects intended 
rivately financed dwelling accommodations )* is based for families living in bad housing conditions) ; 
ipon the following t rems developed during this short (5) That financial assistance should not be limited 
xperimental peri exclusively to loans, nor to lump sum grants, nor to an 
(1) That the National Housing Program consists nual contributions (all three types of assistance are 
promoting the general welfare by assisting to pro now made available to local communities) ; 
le decent, safe < initary housing for that large (6) That the local community must share in the 
cannot afford to pay financial responsibility of constructing or operating the 
to supply their housing project (federal aid is conditioned upon local assis 


‘ } 





recurring unemployment tance ) ; 

(7) That there should be a single body in charge 
is essentially local and of the national program (the Act provides for a Hous 
as possible (there will be ing Authority with an Administrator. ) 

ther direct federal con All powers of the United States Housing Author 

ral operation of existing ity are vested in an Administrator, appointed by the 

vernmental effort is limited President, serving a term of five years. It is ex- 

entirel) al assistance to local public pected that the Authority will absorb the Housing 

Division of the Public Works Administration and the 

similar housing activities of the Resettlement Admini 

ram to Date,” Am. stration. It will be under the general supervision of 
yt govern- the Secretary of the Interior. 

been promot The Act provides for federal loans to be made only 

insuring loans to public housing agencies for financing of slum clear 

and similar in- ance and housing projects. The Housing Authority 

io eatienestery will obtain funds for such loans from the sale of its 

ne po vweh we: bonds (guaranteed by the United States Government ) 

up to $100,000,000 during the first year and $200, 


hould be 


» “demot 


ilmost 
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000,000 in each of the two succeeding years. The loans 
must be fully amortized within sixty years, will bear 
interest at the going federal interest rate plus ( 
(approximately 3% today) and will be secured in such 
manner as the Authority may deem advisable. These 
loans can be made in conjunction with federal grants 
and annual contributions 

The Authority is also empowered to contract with 
a local housing agency to make annual contributions 
sufficient to assure the low-rent character of the project, 
but not to exceed a sum equal to the going federal raté 
of interest plus 1% of the construction cost annually 
in effect a payment of a portion of the rent. The con 
tribution may be made for periods up to sixty years, but 
the amount will be subject to change upon period 
reexamination.* The contracts for annual contributions 
cannot aggregate more than $5,000,000 for the first 
year and an additional $7,500,000 during each of the 
two succeeding years. Such contributions must be 
paid out of the $26,000,000 authorized to be appro 
priated to the Authority by the Act and such additional 
funds as are subsequently allocated to the Authority. 
The “capital grants,” discussed below, must also be 
paid out of these funds. 

As an alternative to annual contributions, capital 
grants to the aggregate amount of $10,000,000 per year 
during the next three years may be made to assist hous 
ing projects, such grants not to exceed 25% of a pro 
‘ect’s cost. although an additional 15% may be granted 
from relief funds to pay labor costs 

The Act provides that local governments must 
share financial responsibility in the construction and 
operation of the public housing projects. If a capital 
grant is made, the local government must furnish or 
provide a subsidy equal to 20% of the cost of the project 
in the form of cash, land, community facilities or other 


services for which a charge is usually made, or tax 
remissions or exemptions. If annual contributions are 
to be made, the Act requires an annual subsidy equiv 
alent to 20% of the federal contribution, in the form 
of cash or tax remissions or exemptions. In the cast 
of loans, since loans of the Authority are limited to 
90% of the project’s cost, the local housing agency must 
contribute at least 10% of the cost, which may be 1 
the form of cash, land, buildings or other items in 
cluded in development costs. 

One of the principal controversies arising under the 
original Housing Bill resulted from the alleged high 
cost of construction of various housing projects com 
pleted by the Resettlement Admunistration and the 
Public Works Administration.‘ Due to the objection ot 
housing authorities in New York City and other large 
municipalities where construction costs are considerably 
higher than the average, the \ct now contains a pro 


+ 


vision limiting construction costs to $5,000 per family 


unit or $1,250 per room in cities over 500,000, and 








3. The annual contributions represent a subsidy equiva 
lent to the difference between the annual cost of maintenance 
and operation of the project, including interest and amortization 
of indebtedness, and the total amount of rentals collected, which 
rentals will be based principally upon the income of tenants 
the very low income groups 

4. Senator Byrd and others charged that costs were high 
and unjustified. It was admitted that the cost per room of 
completed Government housing projects was higher than that of 
housing projects built by private capital, but this was explained 
on the ground that the Government projects were built for 
longer duration and were so designed as to reduce operating 
and maintenance charges of the construction, thus permitting 
lower rentals than can be achieved in private housing. The 
quick turnover of capital desired by private enterprise leads 
to the cheap construction which has contributed to the present 


housing problem Moreover the G ‘ld not con 


ij } ] ‘ ‘ ] 


pete for labor but was obliged by law a e prevailing 





$4,000 per unit or $1,000 per room in smalle: 
The Act contains a requirement {not including 
demolition and certain norndweiling facilities 
wages prevailing in a locality must be paid, and 
restrictions upon the contractors and sub-cont 


\ further limitation is the provision prohibiting 
expenditure in any one state of more t 
funds. 


PROBABLE RESULTS 


\ number of municipalities, anticipating the 
ment of the Wagner-Steagall Bill, have prepare 
for housing projects. However, few thes 
contemplated the making of local contributions 
a result of this mandatory provision, it may be 
siderable time before the first loan or grant 
under this law. In spite of the large number of stat 
and municipalities which have made statutory pro 


for housing agencies, in some of these states this 


requisite of local contributions may require the ena 


ment of additional legislation or even a constituti 
amendment. In most of these states, however, there 
statutory authority to grant tax exemption and ot 
substantial contributions to the public housing agen 
rhe provision concerning destruction of slum buil 
would not be a deterrent in some cities such as Ni 
York and Milwaukee, where unfit dwellings ar¢ 
tinually being destroyed or repaired through 
medium of demolition orders or other s lar acti 


but many cities do not have the present legal capa 
to take these steps, and in some cities such action w 


involve a change in policy which cannot be made in 
moment. Moreover, because of the acute overcrowdi: 
condition in certain cities, slum clearances 
construction is impossible today in these calities 
under the provisions of the Housing Act may be 
ferred in such cases 

\t the present time there are only about fifty 
ing agencies capable of participating under the Unit 
States Housing Act of 1937, and 30 states with law 
permitting the creation of such agencies Thus, 1 


Housing Act should further stimulate the states an 
municipalities to study the problem of housing in 

local aspects, and to pass essential legislatio1 lhe A 
will also have a direct effect upon slum clearance, an 
it affords to private capital an assurance that there w 
be no competition from the Government in the field 

home construction. Although public housing enthus 
asts openly express their disappointment at the “ema: 
culation” of the original Wagner-Steagall Bill, t 


} 


debates over the Bill and the many amendments theret 
indicate a growing Interest on the part of individ 
Senators and Congressmen in public housing. In 
long run criticism by that body is preferable to lacl 
interest, for the time has passed when friends of soc 
welfare, no matter how sound and beneficial th 
ticular program, can expect it to be adopted 
simple process of selling it to the occupants 
White House. 


wage rate, and the usual concern of contractors over Gove 
ment regulations resulted in limited and cautious bidding 
higher than normal bids. A chart of thirteen PWA projects 
was inserted in the Congressional Record August 11, 1937 


page 11134) indicating a total cost of approxi: ly $40,000 
000, and an average cost per room of $1,387, ran 


per room in a Miami project to $1,520 per room in a New Y 





trom $¥58 


City project \ chart of twenty-one private housing projects 
financed by private capital loans, insured by the Federal Hous 
ing Administration, indicates an average cost per roon 
cluding architects’ fees and building profits) of $1,052 per 1 


the lowest cost per room being $761 in the Kearney, New 
Jersey, project, and $1,450 in the Newton, Massachusetts, pri 
horter 


ject, but these private loans were for a shorter duratior It 
would be difficult, if not impossible, to compare public and 
private large-scale housing as a group the grea 
liversit t individual projects in each class 








HAS CONGRESS CIRCUMVENTED THE ASHTON 
DECISION P 


FORREST REVERE BLACK 


the District of Columbia Ba 


of the United 
lcox Munici 
case of Ash 
nt District 
mittee on Bank- 
Judiciary 
1 new bill 
he big white 
» on June 24, 
1937.4 
1 the Federal 
ity or other 
voluntary 
the 
Dis 
inable to meet its 
ited States Dis 


| ft LIS¢ 


btain a 
oceedings in 
Improvement 


the Sumners 

in the meantime 
ress right to pro 
ourt in a five to 
iter improvement 
onstitution and 
1 be sued, issue 
olitical subdivi 


tl was an 


e act 
tate sovereignty 
units, re- 


the fiscal affa local governmental 


1 
less Ol 


The decision are 
ficult to deter our aid, “If Federal 
inkruptcy laws respondent, why 
the stat If obligations of states or their 
1 to the interfer 


precis 5 na | ot ne 


to 
olitical subdiy 
nce here attempt are no longer free to man- 
ge their own f prevails over 
m:al uch 1 1. the right to tax might be less 
of the 


mister state, so 


ften declared n¢ system. does not 
xist.” The 


titutionall 


tate cannot con 


ontracts by a 


court 
w in the form of ru law, nor can she reach 
he same end by nting pert ion necessary to en 
ble Con nor sub 
Con 


oper function 


gress t Jeither consent 


7 1 4 7 4 e 
by the st niarg e powers ol 
Che sovereler itial ft the pr 


Constitution cannot be sur 


ission 
OTess 

ng of the 
rendered, not by any form of 
egislation in determining tl istence of a con 
to the results 


state un 


stitutional power 
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consider what might be the results of its future exes 
cise.” 

What are the differences between H. R. 
the statute involved in the Ashton case? 

1. The statute in the Ashton case applied only to 
political subdivisions. 


5969 and 


The language of the statute involved in the Ashton 
case is as follows: Section 80 was entitled “Municipal 
Debt Readjustments” and provided that “Any munici- 
pality or other political subdivision of any State, in 
cluding any county, city, borough, village, parish, 
town, or township, unincorporated tax or special assess- 
ment, district, and any school, drainage, irrigation, 
reclamation, levee, sewer, or paving, sanitary, port, im 
provement or other districts (hereinafter referred to 
as a ‘taxing district’),” etc. 

It will be noted that the language of Section 80 
limits its application to political subdivisions. The 
words “other” and “including” are significant in reach 
ing this conclusion. Further, the scope of the Ashton 
decision as interpreted by the Circuit Court of Appeals 
in the case of /n re Imperial Irrigation District,® out 
laws all “political subdivisions,” from participating 
under the old Municipal-Debt Readjustment Act. Since 
the Act applies only to “political subdivision,” any 
district that does not fall under this category is neces 
sarily ultra vires the statute and not entitled to relief 
In the Imperial Irrigation District case, Circuit Judge 
Denman has this to say: “In this case the petitioner for 
rehearing sought to present the argument that the Im- 
perial Irrigation District is not a ‘political subdivision’ 
of the State of California and relied upon the case of 
Wood v. Imperial Irrigation District, 216 Calif. 748 at 
753, where the California court stated in the course of 
its reasoning that ‘an irrigation district is not a political 
subdivision of the State or county, or a political sub- 
sidiary at all’. But the Circuit Court of Appeals held 
that if the Imperial Irrigation District is a political 
subdivision it is not entitled to relief since the case of 
Ashton v. Cameron County Water Improvement Dis 
trict No. 1, 298 U. S. 513. On the other hand, if the 
Irrigation District be not a political subdivision, then 
Section 80 of the Municipal-Debt Readjustment Act 
affords no remedy for the reason that Section 80 is 
limited in its scope to political subdivisions. 

2. The new act, H. R. 5969, does not mention 
“political subdivisions.” 

3y way of contrast it should be noted that the new 
act, Section 81, classifies the various districts within 
the scope of the act in six classes, only one of which 
(No. 6) would fall necessarily within the category of 
“political subdivisions”. As to the other five classes, it 
is believed that many of these special districts would not 
he construed to be “political subdivisions”’ and there- 
fore could avai! themselves of relief even in spite of the 
1936). 
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Ashton decision. Section 81 of the new act, referring 
to the six classes, provides: 

“(1) Drainage, drainage and 
drainage, reclamation, water, irrigation, or other similar 


levee, levee, levee and 


districts, commonly designated as agricultural iniprovement 


districts or local improvement districts, organized or cre 
ated for the purpose of constructing, improving, maintain 
ing, and operating certain improvements or projects 
devoted chiefly to the improvement of lands therein for 
agricultural purposes; or (2 
such as sewer, paving, sanitary, or other similar districts, 
organized or created for the purposes designated by their 
respective names; or (3) local improvement districts such 


) local improvement districts 


as road, highway, or other similar districts, organized or 
created for the purpose of grading, paving, or otherwise 
improving public streets, roads, or highways; or (4) pub- 
lic-school districts or public-school authorities organized or 
created for the purpose of constructing, maintaning, and 
operating public schools or public-school facilities; or (5) 
local improvement districts such as port, navigation, or 
other similar districts, organized or created for the pur 
pose of constructing, improving, maintaining, and oper 
ating ports and port facilities; or (6) any city, town, 
village, borough, township, or other municipality.” 

The bill passed on in the Ashton case lumped vari 
ous districts under the category of political subdivisions 
In contrast, the new bill, H. R. 5969, segregates the 
various districts into classes so that the courts in pass- 
ing upon the act may determine that drainage or levee 
or reclamation districts, for example, are the proper 
subject matters of bankruptcy. By grouping the vari 
ous districts into these different categories, Congress 
has undertaken to set them up in such a form that the 
court can pass upon them as separate and distinct 
groups. 

3. The effect of the separability clause in the old 
and the new statutes. 

Section 80 had what is called a saving clause which 
reads “If the provisions of this chapter or the applica 
tion thereof to any person or circumstances is held 
invalid, the remainder of the chapter or the application 
thereof to other persons or circumstances shall not be 
affected thereby.” That saving clause appeared at the 
very end of the statute and really meant nothing, be 
cause the act as an entirety applied only to one category, 
i.e., political subdivisions. In H. R. 5969, in Section 
81 there is no reference to political subdivisions and we 
find six classes of taxing agencies, five of which, in 
many states, might not be considered political subdivi- 
sions. If we are to assume that the Ashton case will 
not be overruled, the new statute will be valid if ap 
plied to any agency which is not construed by the court 
to be a political subdivision. It should be noted that the 
separability clause in the new statute appears immedi 
ately after the description of these six classes of taxing 
agencies. 

However, in appraising the effect of a separability 
clause in any case, we must not lose sight of the doc 
trines in regard thereto enunciated by Mr. Justice 
Brandeis and Mr. Justice Cardozo. Mr. Justice 
Brandeis in Dorchy v. Kansas" said in construing a 
statute containing a separability clause, “It provides a 
rule of construction which may sometimes aid in de 
termining” the legislative intent. “But,” he adds, “‘it 
is an aid merely; not an inexorable command.” Mr 
Justice Cardozo when on the New York Court of Ap- 
peals said in a case where no separability clause was 
in the statute,* “The question is in every case whether 


7. 264 U. S. 286, 290 (1924) 
8. People ex rel Alpha Portland Cement Company v 
Knapp, 230 N. Y. 48, 60 (1920) 


the legislature, if partial invalidity had been for 
would have wished the statute to be enforced wit! 
invalid part excinded, or rejected altogether. 
answer must be reached pragmatically, by the exe: 
of good sense and sound judgment, by considering 
the statutory rule will function if the knife is laid t 
branch instead of at the roots.””® 

4. The word “county” is omitted from H.R 

A county is a political subdivision par excel 
State governments would continue to function if 
were no municipalities or taxing districts, the 
are mere creations of the State, and the latter are gx 
erally representative of the land owners, but a cow 
undoubtedly is a part of the sovereign government 
the State. No State, as we know it, could functi 
without a county (or parish). The State looks to 1 
county to provide it with a jury, with a sheriff, wit! 
court house, with a clerk of the courts, with a tax c 
lector. These county officers are also state officers at 
they perform governmental functions having to do wit 
the State. The elimination of counties from the ne 
bill is a further illustration of the attempt on the 
the framers to get away from the category of 
subdivisions. 

5. The new bill makes it very clear tl 
plates a voluntary composition agreement 
avoids the objection of “interference.” 

Section 83 in the new bill (H. R. 5969) is entitk 
“Compositions”. In drafting this measure the framet 
have tried to spell out the idea that this section deals 
only with agreements made between majority cred 
tors and the debtor municipality or district. In th 
Ashton case the court emphasized the point that “Ti 
obligations of states or other political subdivisions 
may be subjected to the interference here attempted 
they are no longer free to manage their own affairs.” 
The new statute in attempting to get away 
from the idea of “interference” has emphasized the point 
that this legislation is an attempt simply to give effect 
to the voluntary agreement of the parties. The court 
has the power to either approve or reject that voluntar 
agreement. If it approves it, it is not interfering witl 
the municipality (or district), it is simply giving ef 
fect to the voluntary act of the municipality (or dis 
trict), and also the voluntary act of the majority of the 
creditors. If the court rejects it, it has not interfered 
with the municipality’s (or district’s) operation, becaus« 
it leaves the matter right where it found it. It simply 
says that they have offered to do something which th 
court finds they cannot do under the law or which the 
court finds is unfair in some manner and therefore the 
court dismisses their petition: 

The new bill by making more clear the idea tha 
this is a composition based on voluntary agreement 
should weaken or entirely remove the court’s fear i1 
the Ashton case that the procedure would constitute 
an interference with cities or districts. Mr. Wilcox, tes 
tifying at the hearing,*® said with reference to this point 
“T am confident that if this act is presented to the Su 
preme Court in a case in which the vast majority of 
creditors have agreed to a simple plan of adjustment, 
so that they can understand that it is not designed t 
interfere with any governmental function, that they will 
qualify and distinguish that first decision and uphold 
this act, even as to a subdivision of a State government.” 
The new bill makes it clear that only by consent of 

(Continued on page 692) 
9. Dowling, Dissection of Statutes, 18 
(1932). 
10. Subcommittee on Bankruptcy and Reorgani 
the House Judiciary Committee, p. 145. 
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~ nee ai fiction—may reach corporate income derived from 
In Brush v. ( 1€? the latest case on the 7° FE. °° . 
ey net slit (decided United States securities or copyrights or patents, or 
1pyect Oo Imm instrumentaiities aec > . * * . . 4 es 
ee ee ae = oe -s of individual income derived from lands administered by 
March 15, 193, f ustices, speaking through Jus me ae oe - “ : 
“te a an “instrumentality” of the United States.’ 
e Sutherla the salary of an employee : . : ee 
es | is as not subject Again, there has been an irreconcilable difference 
le JNey I iter § ‘mm Was { - - . : . : 
ear ical of opinion as to the principle of necessity supposed to 
federal income t ustices Stone and Cardozo “Y awe fo 
; ; . sti - underly the doctrine of instrumentalities. The applica- 
ncurred in the result on the ground that the peti- ” tte . ‘eee 
1 «64 ' 1¢ . tion of the principle has been explained by Justice 
tioner had “brought himself within the terms of the ie 


Butler (with Justice Cardozo alone refusing assent), 
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and instrumentalities of the other and must not directly within its sphere, the states were forbiddet 

burden the operations of that other.’” ; in any way with any agency or instrumentalit 
And speaking for the whole court, Chief Justice United States. Hence, he held that any state tax 

Hughes has cautioned: the functions of the Bank of the United States, wl 
“It must be remembered that we are dealing not with discriminatory or not, would be unconstitutional 

any express constitutional restriction, but only with an was in that connection that he said: “The power 

tax is the power to destroy,” and the “stat 

power by taxation or otherwise, to retard, imy 

den, or in any manner control the operati: 

constitutional laws enacted by Congress to 

execution the powers vested in the gener 

ment.” Marshall, however, was at pains 

that the converse was not true. In meeting 

tention that “every argument which would sustain 

right of the general government to tax banks charter 

by the States would equally sustain the rights of 

States to tax banks chartered by the general ' 

ment,” he said that “the two cases are not_on 

reason” because the “people of all the States, 


asserted implication 

In his argument in the Pollock Case, Joseph H 
Choate thought it worth while to denounce the Income 
Tax Law “as communistic in its purposes and ten- 
dencies.” And Justice Field echoed the sentiment in 
his opinion. “The present assault upon capital,” said 
the distinguished Justice, “is but the beginning.”’ These 
utterances indicate the state of economic opinion at the 
time. The change in economic opinion since the Pollock 
Case has been not less than the change in social thought 
since the Bakeshop Case. 

From this unsatisfactory state of the authorities 
and by reason of “the economic conditions which have 
supervened,’—to apply the criteria applied in the 
Washington Minimum Wage Case,—it appears “not 
mly appropriate, but * imperative” that “the sub 
ject should receive fresh consideration.’ 

A “fresh consideration” of the doctrine of instru 
mentalities will show (1) that the doctrine as applied 
to the national taxing power does not go back to the 
celebrated judgment of Chief Justice Marshall in M¢ 
Culloch v. Marvland,’® but was originated in Collecto? federal system was threatened by schemes t 


v. Day," amplified in Pollock v. Farmers’ Loan & dize national power. In fact, only two o1 
° _ . . > -o > — li, - -_ 4 1; 
Trust Co.,’* and fortified in Evans v. Gore; and (2) betore the decision in Collector 7 Day, judi 
of the findings of the military tribunals set 


it is not too much to say there is no sound theoretical 
basis for “an asserted implication” of absolute limi- >0Uuth had been prevented by the expedien 
tations upon the federal taxing power any more than '"5 the appellate jurisdiction of the Supren 
upon other powers expressly granted to the general under the Habeas Corpus Act." 
government by the Constitution; and (3) the experi Collector v Day held that the Civil W 
ence of this country, as well as that of the Dominion ‘@X, which was, of course, nondiscriminat 
of Canada and the Commonwealth of Australia, have 0t be collected on the salary of a state 
shown ‘that a federal system is not balanced on a ful "he court undertook to apply to the ni 
crum of implied absolute limitations on federal taxing the Goctrine or absolute prohibitions, la 
power; and (4) the Supreme Court might well recede tP dhesir tats hv Maryland, as applicable to 
from the position taken in Evans v. Gore that the Six Referring to Dobbins v. Erie County’ “j 
teenth Amendment gave no power to Congress to had been held that the states were prohibited 
reach income not otherwise taxable; and (5) at least '™g the salary of an officer of the United Sta 
in the absence of special and extraordinary circum- COUrt said it would “upon the same consti 

‘ the Constitution “and for like reasons,” shx 


Government was “prohibited from taxing 
of the judicial officer of a State.” In und 
make that showing, the court said: 

I] “The supremacy of the General Gover 
fore, so much relied on in the argument of the 
the plaintiff in error, in respect to the quest 
secatiitlinis tn tee heist mat Cerecel We tee tate cannot be maintained. The two governments 
perating = a | . Mois , equality, and the question is whether the p 
legislature. The tax was, therefore, discrinuinatory and collect taxes’ enables the General Governme: 
and obviously designed to drive the Bank of the United the salary of a judicial officer of the State 
States out of Maryland. But Chief Justice Marshall is a means or instrumentality employed to cat 
one of its most important functions, the 


States themselves, are represented in Congress 
their representatives, exercise this powet 
be added that Marshall upheld the nondis 
state taxes levied on the real estate and ot! 
of the bank 

While in Marshall's time the Union 
gered by nullification sentiment, it is wort] 
ing that in 1871 many thoughtful citizens belie) 


stances, non-discriminating federal taxes, including 
taxes on state and municipal securities as well as sal 


aries, should ordinarily be held constitutional 


The tax held bad in McCulloch Varyland was 
i stamp tax, and applied only to note issues of banks 


was more concerned with forging a weapon against  ecution 
nullification sentiment which was rampant, especially 15. 4 Wheat. 316. 435 (1819). In the subs 
in Virginia, than with deciding the case before the  Giihbons v. Ogden Wheat. 1 (1824), Chief Just 
court.’* So Marshall departed from the case and wrote _ rejected the idea of implied prohibitions ( 
See discussion by gh Court of Australi: 
by rez . the wneue rat tions! enver " Society of Engineers v. Adelaide Steamship ( 
y reason of the supremacy of the national government 129 (1920) And see. also. Flint v. Stone-Tra 
107 (1910). The great Chief Justice also defi 
Brush v. Commissioner 1 Ed \ s, 45: the idea that the courts had any right to limit 
) Congress, because of the fear of their abuse vil 
Willceutts v. Runn. 282 216, 2 ( 3 supra And see, Engineers Case, supra: fF 
9 West Co el Pa h, 81 ed ( { General for Manitoba. 53 Times Law Rep 


an essay on national power. He took the position that 


‘ 
4 
g 


(1937) lissenting opinion of olmes, J., in Hamme 
10. 4 Wheat. 316 19 S. 251 (1918), and of Stone, J., in Unit 
11. 11 Wall 1871 297 

12. 157 U. S. 429 

13. 253 U. S. 245 (1920 

14 Beveridge, Life Va 
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though the states and not Congress have created the 
privilege of succession.*? Congress may tax the en 
joyment of a corporate franchise, though a state and 
not Congress has brought the franchise into being.** 
Congress may impose an import tax on scientific instru 
ments imported by a state agency, though the instru- 
ments are to be used in the performance of a strictly 
governmental function.*® Congress may impose a tax 
on state banks measured by the average amount of 
their deposits, though deposits of state funds are not 
excluded.*° 

\nd despite the supremacy clause in the Consti 
tution, a state in the exercise of its taxing power may 
enter the domain of the national government. A state 
may tax a corporation engaged almost exclusively in 
interstate commerce, and measure the tax by net profits 
derived from interstate commerce.*' <A state may im 
pose a tax on corporations, measured by income with 
out allowing deductions on income realized from United 
States Government bonds, or from United States pat 
ents or copyrights.** <A state may tax the income o 
an Indian derived from oil lands administered by an 
“instrumentality” of the national government 

Up to within a twelvemonth the doctrine of in 
strumentalities had not been held applicable to national 
powers other than the taxing power 

In United States v. California it was argued that 
a terminal railroad owned and operated by a state was 
not subject to the Federal Safety Appliance Act, be 
cause the railroad was a state instrumentality But 
Justice Stone, speaking for the whole court, said 


“The analogy of the constitutional immunity of state 
instrumentalties from federal taxation, on which respond 
ent relies, is not illuminating. That immunity is implied 
from the nature of our federal system and the relationship 
within it of state and national governments, and is equally 
a restriction on taxation by either of the instrumentalities 
of the othe But there is no such limitation upon 


the plenary power to regulate commerce.’”™* 


In Ashton v. Cameron Etc. District,’ however, it 
was held that the doctrine of immunity of instrumen 
talities limited the bankruptcy power of Congress 
Speaking for the court (Hughes, C. J., Cardozo, 
Brandeis, and Stone, | J., dissenting on the application 
of the doctrine to the Municipal Bankruptcy Act) Jus 
tice McReynolds said: 

“The power ‘to establish uniform Laws on the 
subject of Bankruptcies’ can have no higher rank or im 
portance in our scheme of government that the power ‘to 
lay and collect taxes.’ Both are granted by the same sec 
tion of the Constitution, and we find no reason for saying 
that one is impliedly limited by the necessity of preserving 
independence of the States, while the other is not.” 


And in the Wagner Act Cases, speaking of the 
commerce power, in the majority opinion, Chief Jus 
tice Hughes said: 

“Undoubtedly the scope of this power must be con 
sidered in the light of our dual system of government and 
may not be extended so as to embrace effects upon inter 


27. Knowlton v. Moore, 178 U. S. 41 (1900) 
28. Flint v. Stone-Tracy Co., 220 U. S. 107 (1910). 
29. Board of Trustees of University of Illinots v. United 


tates, 289 U. S. 48 (1933) 

30. Manhattan Co. v. Blake, 148 U. S. 412 (1893). 

31. Hump Hairpin Mfg. Co. v. Emerson, 258 U. S. 290 
1922); Northwestern Mutual Life Ins. Co. v. State of Wis 
msin, 275 U. S. 136 (1927) 

32. Pacific Co. v. Johnson, 285 U. S. 480 (1932); / 

Film Co. v. Doval, 286 U. S. 123 (1932) 


Indian Territory Ol Coa Vv Roard 2RR U S 325 





5. 184-185 (1956 


513, 530 (1956 


























Sane 



































































688 


state commerce so indirect and remote that to embrace 
them, in view of our complex society, would effectually 
obliterate the distinction between what is national and 
what is local and create a completely centralized govern 
ment.’’*6 

It would appear, therefore, that the underlying 
question is as to the proper canon for the construction 
of powers expressly conferred on Congress by the Con 
stitution. 

During the one hundred and fifty years of ou 
national life different canons have competed for 
supremacy. Marshall rejected the theory of “implied 
prohibitions” upon express powers altogether, and in 
sisted that the commerce power “like all others vested 
in Congress .. . acknowledges no limitations other than 
are prescribed in the Constitution.” Taney brought 
forth the theory of dual federalism, under which na 
tional powers are limited by the powers reserved to the 
states. That theory was knocked in the head at Appx 
mattox. It was, however, revived in Collector v. Day 
but after a time it again went down.** Indeed, at the 
turn of the century, Marshall’s canon (with its corol 
lary, the discretion of Congress is not reviewable by 
the courts) was regarded as necessary if this were “to 
remain a government of laws, and not of men.’*® But 
Marshall’s canon itself again went down in the First 
Child Labor Case and the AAA Case.*° The present 
doctrine as expressed by Chief Justice Hughes in the 
Wagner Act Case is that express powers of Congress 
must not be exercised in a way that will disturb the 
proper balance between state and national powers, and 
“The question is necessarily « »f degree.”** And, as 
suggested by Justice Cardozo in the Social Security 
Cases, in order to transcend the national taxing powe1 
an Act of Congress must ‘“‘call for a surrender by 
states of powers essential to their quasi-sovereiqn 
ence,”’** 

ty 
While the application of the doctrine of instrumen 
talities has withdrawn billions of dollars from taxation, 
has led to municipal extravagance, and has slowed 
down industry, it cannot be said that our history shows 
implied absolute limitations on either the national or 
state taxing power are necessary to the preservation 
of the federal system,—in other words, that taxes im 
posed by one government, which in some degree ham 
per the other but do not discriminate against it, are 

necessarily unconstitutional. 

In unanimously holding that the states and their 
“instrumentalities” are not entitled to import articles 
duty free, the court, speaking through Chief Justice 
Hughes, said: 
by the petitioner, of the in 
munity of state instrumentalities from Federal taxation 
has its inherent limitations It is a principle implied 
from the necessity of maintaining our dual system of gov 
ernment Springing from that necessity it does not 
extend beyond it. The fact that the State in the per 
formance of state functions may use imported articles does 


“The principle invoked 
F + 


36. National Labor Rel. Bd. v. Jones & Laughlin S. Corp 
81 L. Ed. Adv. Op. 563, 575 (1937) 

37. Gibbons v. Ogden, 9 Wheat. 1, 196 

38. Lottery Case, 188 U. S. 321 (1903) 
ities Case, 193 U. S. 197 (1904); H 
U. S. 308 (1913). 

39 Northern Securities se. 193 I 197. 

40. Hammer v. Dagenhar 
States v. Butler, 297 U.S 

41 National Labor 
81 L. Ed. Adv. Op. 563, 

42. Steward Machine | 
(1937) 


1824) 

Northern Secut 
ke v. United States, 223 
38S (1904) 
(1918); United 


AMERICAN BAR ASSOCIATION JOURNAI 


not mean that the importation is a fur 
government independent of federal 
the Congress to decide to what extent, if 

and their instrumentalities shall be relieve: 

of duties on imported articles.’”* - 

In upholding a state corporate franch 
ured by income including income on govern: 
Justice Stone, speaking for the court 
and Butler, JJ., dissenting) said: 


powel! 


“Thus, in our dual system of 
the ore government in the proper exercise 
powers, regarded as innocuous and perm 
standing its incidental effects on the other, 
offensive and be deemed forbidden 
against the other. State taxes which, if non 
would be upheld, even though they reach 
engaged in interstate 
discriminate.”’** 


govern 


commerce, are Cor! 

In upholding a use tax on “any arti 
personal property’”’ purchased in a state n 

sales tax, Justice Cardozo, speaking for the « 
Reynolds and Butler, JJ., dissenting), sa 


“Things acquired ot 
| 


transported in 
be subjected to a property tax 
inatory in its operation, when they have be: 
the common mass of property within the state 
tion This is so, indeed, though they 
riginal packages For like reason 
subjected, when once they are at rest, to 
inatory tax upon use or enjoyment 
of use is only one attribute, among 
of privileges that make up property or ownership. 
state is at liberty, if it pleases, to tax thet 
or to separate the taggots and lay the 
utively. 

“Equality is the theme that runs thi 
tions of the statute 

“When the account is made up, the stra 

subject to no burdens as a con 

hip than the dweller within the gates.’* 


nerce may 


greater 
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In upholding a state tax on net income 
corporations, including net income deriv 
state commerce, it was said by Mr. Just 
a leading case: 

“Such a tax, when imposed on net incor 
source arising, is but a method of 
like a tax upon 
as property; and if ther 
interstate commerce, either in 
urement of the tax or in the means adopted for 

it constitutes one of the ordinary and gener 
of government, from which persons and corporat 
wise subject to the jurisdiction of the state 
empted by the Federal Constitution becaus« 


to be engaged in commerce among the state 


‘ver l 
cost of governmel 
franchises treated 
ination against 


In holding the property of the Union 
road (although chartered by Congress for 
of mail, troops and war supplies) was sul 
taxation, the court said in the leading cass 
Pacific Railroad Co. v. Peniston:* 

s often a difficult question whi 


“But it 
fact invade thé 


posed by a State does in 
General Government, or interfere with its 
such a manner, as t 


such an extent, or in 
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taxation, confiscation of a substantial part of official and 
other salaries were attempted, it would be then time enough 
to consider the question and not to assume beforehand 
such a suggested misuse of the power.’ It should perhaps 
be explained that in Caron’s case (supra) the validity of 
the Dominion Income War Tax Act, 1917, as affecting 
the salary of a Minister of a Provincial Government, was 
upheld. The present case is the converse. In their Lord- 
ships’ opinion the appellant's second contention must share 
the fate of the first.”™ 

The experience of Australia is even more instruc- 
tive. 

Australia first undertook to apply McCul’och v. 
Varyland in all its rigors.** But in 1907 on a direct 
appeal from the State of Victoria, the Privy Council 
held that State was entitled to collect income tax from 
a federal postmaster.** For a time the High Court of 
Australia (as it was entitled to do) declined to accept 
the decision of the Privy Council as the law govern- 
ing the immunity of instrumentalities.** In 1920, how- 
ever, following several changes in personnel, the 
High Court re-examined the subject in Amalgamated 
Soctety of Engineers v. Adclaide Steamship Co.” 

The Engineers Case involved the question whether 
or not a steamship line operated by one of the states 
was subject to the jurisdiction of the federal arbitration 
court. The High Court held in favor of the jurisdic- 
tion. The High Court accepted the rule laid down by 
the Privy Council, that legislative power is to be ascer 
tained by the langauge of a written constitution read 
in accordance with the ordinary canons of construction, 
and when so ascertained “it is not for any Court of 
Justice to inquire further.” “Possible abuse of powers,” 
declared the High Court, “is no reason in British law 
for limiting the natural force of language creating 
them.” On this reasoning the High Court overruled 
the earlier decisions on the immunity of state instru- 
mentalities and repudiated “the doctrine of ‘implied 
prohibition’ against the exercise of a power once ascer- 
tained in accordance with the ordinary rules of con- 
struction.” 

Five years later in Pirrie v. McFarlane™ the High 
Court gave the doctrine of immunities the coup de 
grace by holding a member of the Royal Australian Air 
Force, driving a car under the order of a superior 
officer, guilty of violating a state drivers’ license law. 

Speaking of the American authorities, the High 
Court said in the Engineers Case: 

“Those who rely on American authorities would 
find in the celebrated judgment of Marshall, C. J., in 
Gibbons v. Ogden, two passages militating strongly against 
their contention. One is at p. 189 in these words: ‘We 
know of no rule for construing the extent of such powers, 
other than is given by the language of the instrument 
which confers them, taken in connection with the purposes 
for which they were conferred.’ The other is at p. 196, 
where, speaking of the commerce power, the learned Chief 
Justice says: “This power, like all others vested in Con 
gress, is complete in itself, may be exercised to its utmost 
extent. and acknowledges no limitations, other than are 
prescribed in the Constitution.’ ”* 

Referring to the principle of “necessity” supposed 
to underly the doctrine of instrumentalities, the High 
Court said: 

“From its nature, it is incapable of consistent appli 
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cation, because ‘necessity’ in the sense employed—a polit- apportionment among the States in propor 
ical sense—must vary in relation to various powers and __tion.’’®? 
various States, and, indeed, various periods and circum- 
stances. Not only is the judicial branch of the Govern- 
ment inappropriate to determine political necessities, but ; “ : i 
experience, both in Australia and America, evidenced by betore Congress. The amendment provided 
discordant decisions, has proved both the elusiveness and form income tax, in the hope that, with the 
the inaccuracy of the doctrine as a legal standard.”** in personnel, the Supreme Court would 
V Pollock Case. As to this, President Taft 


Message: 


3ut President Taft’s message was sent to ( 
in Opposition to an amendment to the Tariff Lavy 


; 
( 
I 


While the High Court of Australia was engaged 
in overthrowing the immunity of instrumentalities as “For the Congress to assume that the « 
an implied prohibition on national power, our Supreme Verse itself, and to enact legislation on su 
Court was occupied in restricting the scope of the Six- 0", will not strengthen popular confidence 

of judicial construction of the Constitution 
teenth Amendment 

In Evans v. Gore, the majority, speaking through The Sixteenth Amendment as prop 
Justice Van Devanter, said: House did not include the words “from wha 
’ derived.” Those words were added by 
Committee on Finance; and the proposed 
with the above words included, passed 


“The purpose of the Amendment was to eliminate 
all occasion for such an apportionment because of the 
source from which the income came—a change in nu wise 
affecting the power to tax, but only the mode of exercising practically without debate.” 
it. The message of the President recommending the adop When the Amendment was befor« 
tion by Congress of a joint resolution proposing the Legislature for ratification, the present ‘ 
Amendment, the debates on the resolution by which it then Governor of New York, sent a Messa 
was proposed, and the public appeals -corresponding to 
those in the Federalist—made to secure its ratification, 
leave no doubt on this point “It is to be borne in mind that this is not 

“True, Governor Hughes of New York, in a message to be construed in the light of constitutior 
laying the Amendment before the legislature of that state express or implied, but a proposed amendment 
for ratification or rejection, expressed some apprehension — stitution itself which, if ratified, will be in « 
lest it might be construed as extending the taxing power to the Federal Government of the power w 
to income not taxable before; but his message promptly lhe comprehensive words ‘from whatever 
brought forth from statesmen who participated in propos- if taken in their natural sense, would 
ing the Amendment such convincing expositions of its incomes from real and personal property 
purpose, as here stated, that the apprehension was effec derived from state and municipal securitic 
tively dispelled and ratification followed After Governor Hughes’ Message. Senat: 

“Thus the genesis and words of the Amendment unite s = ey Samed ges 
in showing that it does not extend the taxing power to expressed the opinion in a speech delivered 

5 ad . ‘ =. ; id 
new or excepted subjects, but merely removes all occasion te; that the proposed Amendment would 
otherwise existing for an apportionment among the states the national taxing power ;*° and Senato1 
of taxes laid on income, whether cerived from one source pressed the same opinion in a letter to 
or another.’’5® State Senator.*’ 

The Governors of Florida, Missouri, 
kota and Oklahoma, however, all agreed 

It is submitted that the “words of the Amend- ‘Struction placed upon the Amendment 
ment” do not show that the Amendment “does not Hughes, and advocated its ratification.” 
extend the taxing power to new or excepted subjects.” Governor Dix, who succeeded Govern 
Indeed, it is hard to imagine more comprehensive words S€Mt a message to the Speaker of the New \ 
than “from whatever source derived.” bly urging him to press the Amendment 

It is also submitted that the intentions of the "°F Dix: 
President and Congress are immaterial, first, because “Indeed, it seems to me that if the wot 
the Amendment is unambiguous," and secondly, be- ¢Vet source derived’ would leave the amendn 
cause it is the intention of the ratifiers, and not the pir li A age be Mescgatler yaconey Dar Are 
framers, that becomes material when a constitutional ment ought to be opposed by whoever ideas 
provision is not clear on its tace ocratic maxim of equality of laws, equality 

But was Justice Van Devanter right about the and equality of burdens. . . . It is impossible 
genesis of the Amendment? of any proposition more unfair and more 

It is true that in a Special Message to Congress the American idea of equality and the demo 
delivered June 16, 1909, President Taft said: ciple of opposition to privilege, than an 1 

7 levied that it would divide the people of the 

“Although I have not considered a constitutional into two classes.” 
amendment as necessary to the exercise of certain phases It is significant, it may be added, that 
of this power, a mature consideration has satisfied me that : } : , Bion 
an amendment is the only proper course for its establish- me _ 
ment to its full extent. I therefore recommend to the Con- 6: 
gress that both Houses, by a two-thirds vote, shall propose f 
an amendment to the Constitution conferring the power to 64. Edward S 
levv an income tax upon the National Government without Income from State 
- nicipal Rev. (1924) 

58. J/bid, 150-151 65 New York 

59, 253 U. S. 245, 261-262 (1 66. Congressi 

60. Maxwell v. Dow, 176 : (1 ; Oliver Wen 67. Congress 
dell Holmes, The The | Interpretation (1898), 12 New Ye 
Harv. Law Rev. 417 9. Dir Pa 

61. Board of Lake unt mrt rs v. Rollins, 139 he 
U. S. 662 (1889): and se , tttutional Limitations 
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transmission of such securities the death of the 
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upon 


It is true that the Chief Justice recognizes the sec- 
ond branch of the Pollock Case as binding. But the 
same thing is done in tue Stone-Tracy Case. It is also 
worthy of note that both cases go on the theory that 
an occupation tax measured by income is good as an 
excise. And does it not require much the same “meas 
ure of sagacity” to select bonds in the first instance, as 
to pick out the time at which to sell them at a profit ? 
lhe Chief Justice distinguishes the cases holding that 
a state could not impose an occupation tax on the oper 
ations conducted by lessees upon Indian lands. But 
since the decision in the Willeutts Case it 
decided that a state can reach the income received by 
an Indian from lands operated by a government “in- 
strumentality.”””° 

Instrucuve in this connection is Peck & Co. v 
Lowe,"® in which it was held that a corporation was 
not entitled to deduct that portion of its income derived 
exclusively from its export business, although taxes 
on “articles exported” are expressly prohibited by At 
ticle I, section 9, of the Constitution. Speaking for 
the whole court, Justice Van Devanter said: 


has been 


“The tax in question is unlike any of those heretofore 
condemned. It is not laid on articles in course of exporta- 
tion, or on anything which inherently or by the usages o 
commerce is embraced in exportation or any of its proc 
esses. On the contrary, it is an income tax laid generally 
on net incomes. And while it cannot be applied to any 
income which Congress has no power to tax i, 2S 
both nominally and actually a general tax. It is not laid 
on income from exportation because of its source, or in 
a discriminative way, but just as it is laid on other in 
come. The words of the act are ‘net income arising ot 
accruing from all sources.’ There is no discrimination. 
\t most, exportation is affected only indirectly and re- 
motely. The tax is levied after exportation is completed, 
after all expenses are paid and losses adjusted, and after 
the recipient of the income is free to use it as he chooses.”** 

If the power to tax prevails over an express pro 
hibition found in the Constitution itself, why should it 
not prevail over “an asserted implication” ? 

Practical considerations point the same way. State 
and municipal securities are held to a very great ex 
tent by insurance companies, savings banks, trust com 
panies, and individuals with exceptionally large in- 
comes. How would it disturb the balance of the fed 
eral system to reach bond interest in the hands of in 
dividuals of great wealth any more than to reach bond 
interest administered by great fiduciary corporations 
largely for the benefit of the humble? 

The taxation of state and municipal salaries pre 
sents somewhat different questions. 

In his dissenting opinion in Brush v. 
sioner, Justice Roberts said: 


Commis- 


“In reason and logic it is difficult to differentiate the 
present case from that of a private citizen who furnishes 
goods, performs work or renders service to a state or a 
municipality under a contract or an officer or employe of 
a corporation which does the same. Income tax on the 
compensation paid or the profit realized is a necessary cost 
incident to the performance of the contract and as such 
must be taken into account in fixing the consideration 
demanded of the city government. In quite as real a sense, 
as in this case, the taxation of income of such persons 
and, as well, the taxation of the corporation itself, lays 
1 burden upon the funds of the state or its agency. Nev 
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ertheless, the courts have repeatedly declared that the 
doctrine of immunity will not serve to exempt such persons 
or corporations from the exaction. 

“The importance of the case arises out of the fact that 
the claimed exemption may well extend to millions of per- 
sons (whose work nowise differs from that of their fellows 
in private enterprise) who are employed by municipal sub- 
divisions and districts throughout the nation and that, on 
the other hand, the powers of the states to tax may be 
inhibited in the case of hundreds of thousands of similar 
employes of federal agencies of one sort or another. Such 
exemptions from taxation ought to be strictly limited. They 
are essentially unfair.’’"® 

Justice Roberts spoke with reference to municipal 
officers and employees engaged in work that competes 
with private work. But the observations of Justice 
Roberts if not applicable to state officers, we submit, 
should be held applicable at least to municipal officers 
generally without regard to the distinction between 
governmental and proprietary functions. For, as Jus- 
tice Cardozo (speaking for Hughes, C. J., and 
Brandeis and Stone JJ., as well as himself) said in the 
Municipal Bankruptcy Case: 

“In the public law of the United States a state is a 
sovereign or at least a quasi-sovereign. Not so, a local 
governmental unit, though the state may have invested it 
with governmental power. Such a governmental unit may 
be brought into court against its will without violating 
the Eleventh Amendment. It may be subjected to 
mandamus or to equitable remedies ‘Neither public 
corporations nor political subdivisions are clothed with 
that immunity from suit which belongs to the State alone 
by virtue of its Sovereignty.’ ”” 

VIl 

Regardless of its want of theoretical basis and its 
inability to control the decision in cases where the neces- 
sity for revenue has been exigent, the doctrine of im- 
plied absolute prohibitions on the exercise of the na- 
tional taxing power is still tenacious of life. But how 
much longer can it persist? It has involved, and still 
involves, the law in uncertainties and subleties, and has 
led, and still leads, to sharp differences of opinion 
among the justices, to conflicting decisions and judg 
ments that appear unfair. On the other hand, our 
experience with nondiscriminatory state taxes on na 
tional banks, on interstate commerce, and on govern- 
ment securities, as well as Canadian and Australian 
experience with the taxation of official salaries, shows 
that a federal system is not balanced on a fulcrum of 
absolute prohibitions. And while the Federal Corpora 
tion Tax Law of 1909 was in force ‘our Flag was still 
there.” So we make bold to assert there is no longer 
a place in our constitutional law (if, indeed, there ever 
was) for a dogma which condemns federal taxes re 
gardless of whether or not, as a matter of fact, such 
taxes substantially impede state governments in the 
performance of their essential functions. 

As is said in the leading case of Union Pacifi 
Railroad Co. v. Peniston: “It is often a difficult ques 
tion whether a tax imposed by a State does in fact in 
vade the domain of the General Government, or inter 
fere with its operations to such an extent, or in such 
a manner, as to render it unwarranted. . . . Hence the 
Federal Constitution must receive a practical construc 
tion.” And, as suggested in the Social Security Cases, 
a federal tax should be upheld unless it calls “for a sur 
render by the states of powers essential to their quasi 
sovereign existence.” Tested by such criteria, non 
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discriminating federal taxes should rarely be held 
constitutional. And with a frank recognition 
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criteria as controlling, it would no longer be 
sary, in order to reach just results, to endeavor 
tinguish between the property of a corporation 
functions, between the subject of a tax and 
ure, between governmental functions and | 
functions, between governmental functions as 
isted in 1789 and as they exist today, between off 
and independent contractors, and between full 


thy 


employees and those rendering services requiring 
part time. The principle ‘of equality in taxation 
be more nearly observed, and federal relations 
be on a more realistic basis. 

The question, as we have said, is at botto 
of federal relations. With the increased demands 
government and society,—especially as the doctrin 
instrumentalities has been carried over to the bank 
ruptcy power and the commerce power,—it will be 
creasingly difficult to take refuge in phrases like 
power to destroy,” “the complexity of our dual sy 
tem,” and “the preservation of the states and the mair 
tenance of their governments.” “Catch words 
labels,” Justice Cardozo tells us, “are subject 
dangers that lurk in metaphors and symbols, and 
be. watched with circumspection lest they put us of 
guard.” 

The Supreme Court is not likely to follow 


High Court of Australia in renouncing altogethe1 


doctrine of “implied prohibitions” on the exercise 
express powers; but a disavowal of the doctrine 
implied absolute prohibitions would call only 
obvious application of the philosophy of 
tions underlying the Wagner Act Cases and 

Security Cases. 

In the quest for additional sources of revenue, the 
Treasury might well take the hint given by Justices 
Cardozo and Stone and recast the Regulations; an 
Congress might do worse than pass legislation whi 
would present the doctrine of instrumentalities fo 
fresh consideration. 


Has Congress Circumvented Ashton Decision? 
(Continued from page OS4 ) 


the district may the proceedings be inaugura 
must be done by the voluntary petition of 
itself and in no case may the district be brot 
court against its will. 

6. The machinery or procedure 
the composition. 

The machinery or procedure in H. R 
tually the same as in the old act with th 
that in the new bill there is a provision that t 
tors of the petition owning not less than 50 per 
amount of the securities affected by the plan have 
cepted it in writing. It should be noted that in the ol 
bill that creditors of the taxing district owning not less 
than 30 per cent, in the case of drainage, irrigation an 
reclamation districts could institute proceedings. The 
new bill by providing for majority rule when consid 
ered in connection with the voluntary agreement as to 
composition outlined in the point above, tends to f 
ther weaken the court’s fear of interferenc 
oped in the Ashton case 





OPINIONS OF COMMITTEE ON PROFESSIONAL 
ETHICS AND GRIEVANCES 


Fees—Obligatory Minimum Fee Schedule—Duty to 
ihere Thereto—It is improper for a lawyer, in fixing his 
be controlled by an obligatory 


to permit himself to 
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They should be 
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NION 
23, 1937 
Bar Associations—Solicitation of Professional Employ- 
ment—A local bar association may not with propriety com- 
nunicate with insurance companies defending litigation in 
local departments of the county court suggesting the em- 
ployment of local attorneys in preference to the employ- 
ment of attorneys resident in the nearby county seat. 
l | bar association. 
asks whether 
association may roperly mmunicate with the 
general insur- 
local courts, 
“whenever 
attorneys 


ne offices of 
ompanies 
the emp! 


nsistent, proper ai possible,” instead of 


ging 


racticing at the 11 : fz listan 
The Committe nion w: ated by Mr. M« 
Messrs. McC1 1 Arant, 


1 
illips, 


Che essential objects of every bar association in its 
1 ience of juris 
and 


lation t 


udet mnt ; ’ tratior ‘ iustice. 


uphold the honor of the legal profession. In the dis- 
charge of these functions, they should refrain from any 
act which might possibly give rise to the implication 
that the principal objective is to secure professional 
employment for the members of the association. Opin- 
ions 13 and 121. 

Granting the good faith of the board of governors 
of the local association from which the inquiry comes, 
and their natural desire to benefit the community, we are 
nevertheless of the opinion that the proposed communi- 
cation constitutes a solicitation of professional employ- 
ment for members of the local bar, and an effort to 
disturb established professional relations which cannot 
be sanctioned by this committee. 


OPINION 173 
(July 24, 1937) 

Solicitation—Searching for Unknown Heirs—It is im- 
proper for a lawyer to search for unknown heirs and solicit 
employment from them. 

An attorney, unsolicited, investigated an estate in a 
Probate Court, in which a public administrator had been 
appointed, and then made a costly investigation and 
search to determine whether there were any unknown 
heirs. Upon finding several heirs he made known to 
them the estate and induced them to sign contingent 
fee contracts with him and to appoint him attorney in 
fact for them. Thereupon, he wrote to the attorney for 
the only known heir asking whether his client would 
care to join in the proceeding to set aside the sale of 
certain real estate and intimated that he would accept 
the case for the only known heir upon the same fee 
terms he had with the heirs he discovered. This request 
was ignored by the only known heir and by her attor- 
ney, who had approved the action and accounting of the 
public administrator. The attorney then started litiga- 
tion in behalf of the newly discovered heirs against the 
administrator to set aside a sale of certain real estate. 
The inquirer asks whether the conduct of the attorney 
is proper. 

The Committee's opinion was stated by Mr. BANE, 
Messrs. McCracken, Sutherland, Phillips, Arant, Mc- 
Coy and Houghton concurring. 

It is improper for an attorney to search for un- 
known heirs and solicit employment from them. Such 
conduct is contrary to the inhibitions of Canons 27 and 
28. 

As a practical matter this practice too frequently 
tends to stir up strife and litigation, which is condemned 
in Canon 28 by the foliowing language : 

“Stirring up strife and litigation is not only unprofes- 
sional but is indictable at comon law. It is disreputable to 
hunt up defects in titles or other causes of action and in- 
form thereof in orcer to be employed to bring suit or col- 
lect judgment.” (Italics ours) 

This Committee has held that “litigation” embraces 
“any controversy that must be decided upon evidence.” 
Opinion 9. A lawyer should bear in mind that he 
should not hide behind the cloak of technicalities in his 
relations with the public and his profession. 

Moreover, this conduct constitutes direct solicita 
tion of business by personal communications or inter- 


views. Canon 27 
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THE KANSAS CITY MEETING 
lhe 
together a notable assemblage of lawy ers from 
the United the 
auspices of the American Bar Association. 


last week of September will bring 


all parts of States, under 


This annual meeting of the Association will 
appropriately be held in Kansas City, to permit 
members of the 
profession in the West and South-west, as well 
as those of the Missouri \ alley and the Middle 
West. 


convention facilities of Kansas City 


the convenient attendance o! 


The famed hospitality and unrivalled 
will con- 
tribute to an enjoyable occasion as well as a 
large attendance. 

The importance of this meeting should 
bring to Kansas City every lawyer who can 
arrange his affairs so as to come. The pro 
gram as thus far announced is not only inter 
esting and attractive, but is replete with mat 
ters on which every lawyer should wish to voice 
and vote his views. If unwise decisions are 
made at Kansas City upon any of the major 
questions of policy to be debated and voted on, 
the lawyers who stay away will have only them 
selves to blame. Full opportunity is offered for 
open discussion and for decisions by the ma 
jority of those present. 
the 
American Bar Association is to promote wider 


Perhaps greatest function of the 
acquaintance and better understanding among 
the members of the profession of the law, and 


thereby to create such a consensus of reasoned 
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opinion as can result only trom the considera 
tion of all angles of opinion and experic: 
No lawyer can fully understand, or intelli 
vently cope with, the problems ot his pre yfessi 
in his locality or State, without first gainin 
some comprehension of what has been thought, 
said, and done, on like matters, in other part 
of the United States. The annual meeting 
the Association affords the best opportunity 
such a mingling of views and experience on a 
Nation-wide basis, and for the formation 
lasting friendships among the Bar of the whok 
country. 

The year since the Boston meeting of the 
Association has witnessed sharp and deep divi 
sions of opinion among lawyers, as well 
among other professions and vocations. Differ 
ing opinions have been tenaciously held 
advocated, usually with manifest sincerity and 
earnestness, but not always with full unde 
standing and appreciation of opposing points 
free 


of view. Acquaintance and friendships, 


discussion in public debate, promote open 
mindedness, tolerance and understanding, such 
as are greatly needed in the forum of Americat 
public opinion. Those who have been active in 
opposing camps on great issues will gain by 
coming together at this time, under the aegis o! 
the National organization of the legal profe 
sion. 

There are abundant reasons why members 


COU! 


of the Bar should now patriotically take 


sel together, in the interests of their countr) 


and their profession. Every American lawye! 
should decide and plan to come to Kansas City 


SUPREME COURT DECISIONS 

Those who have been reading our Review 
of Recent Supreme Court Decisions, will pet 
haps have noticed certain changes in the co 
duct of that Department. 

There has been no abandonment of the 
the 


presentation of selected cases in which the facts 


main purpose of these reviews, namely, 


have been stated in condensed form, the con 
tentions of opposing parties and the decisions 
of the lower courts briefly recorded, and the 
decision of the Supreme Court presented in the 
language of the court by quotation of those 


portions of the opinion on which the decision 
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ned to turn, and which pronounced and 
ied the controlling principles. 

[his abbreviation of the opinions of the 
shest court of the land does not imply any 
ticism as to their length. One who delivers 

judgment of the court cannot summarily 
ss by the less important points raised by 
unsel. So to do would give just cause for 
mplaint that the appellate review was incom 
ete and superficial. What seems at first view 
be the undue length of some opinions, is in 
lity the faithful discharge of the judicial! 

luty to examine and pronounce judgment on 
the whole case 

The JOURNAL is of course free from that 

unwelcome responsibility. It is free to ignore 
what seems unimportant and to present to the 


usy practitioner that which is new, vital and 


permanent value 
It is hardly necessary to say that the 


JOURNAL does not deem it proper to criticise 


commend the decision of the court. Its sole 


ettort 1S to presel 


adequate compass, and to convert the lengthy 


t the decisions in the briefest 
opinion into a usable professional tool. 
That part the technique of the depart 
ment remains unchanged. Recent experimen 
tation has beet voted to an effort to increase 
the service 


In the March, April and May numbers an 


ft the department. 


attempt was made to test the value of a com- 
plete report the business of the Court, 
including a list ill cases filed and the orders 
entered in each case, but it soon became appar 
ent that the record of the cases filed and the 
daily orders ofe the court were of little value 
without a current statement of the points in- 
volved in each case. Space limitations made 
that impossible, and it became evident that only 
a small percentage of the bar needed such 
detailed information of the day by day business 
of the court. 

The JouRNAL has therefore discontinued 
the publicat: those matters of detail and 
has added to its review of selected cases, a brief 
abstract of ther decisions, brought down 
each month to the date of going to press. Those 
who may find, in these supplementary ab 
stracts, cases in which they are interested, can 
on request secure from the Washington office 
of the Association, National Press Building, 
printed copies of any opinion by air mail. 


THE PROPOSED AMENDMENTS TO 
CONSTITUTION AND BY-LAWS 
Members of the Association ought to 

study the text and effects of the several pro- 
posed amendments to the Constitution and 

By-laws of the Association as adopted at the 

last Annual Meeting, and should come to Kan 

sas City fully prepared to vote upon the amend 
ments and to present the views of members 
who cannot attend this year’s meeting. The 
text of the amendments, of which due notice 
has been given, was published in the August 
issue of the JoURNAL (page 628), and will 
appear also in the Advance Program pamphlet 
sent to all members of the Association. 
Undoubtedly the inclination of the prevail- 
ing view has been and is that the new structure 
of organization of the Association ought first 
to be given an opportunity to demonstrate and 
justify itself by practical operation, and that 
changes therein should be considered only upon 
the basis of need demonstrated by the experi 
ence during a sufficient period. However, the 
several amendments which have been proposed 
for action by the Assembly and House of Dele- 
gates in Kansas City, subject to a referendum 
vote of the membership in the event of a dis- 
agreement, do not involve fundamental or far 
reaching changes in the structure of the Asso- 
ciation, and will doubtless be considered on 
their merits, subject to the natural pre-disposi 
tion against unnecessary or premature changes. 
The first of the three amendments would 
substantially change Section 5 of Article V of 
the Constitution of the Association. It has 
been filed by George B. Harris, of Cleveland, 

Ohio, who served in the old General Council. 

The gist of the proposal is to “stagger” the 

times of electing State Delegates, so that one- 

third of the fifty State Delegates will be nomi- 
nated in each year, for a three-year term as 
now. To this end, instead of a State Delegate 
being elected in each State in 1938 for a three- 
year term, as Article V, Section 5, now pro- 
vides for, the amendment would call for the 
election of the State Delegate from a third of 

the States for a one-year term, one-third for a 

two-year term, and the rest for a three-year 

term. Successors would be chosen for three- 
year terms. The Board of Elections would 
choose the States in which the 1938 elections 
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would be for less than three-year terms. 

In behalf of such a “staggered” schedule 
of elections, it is urged that it would tend to 
assure greater continuity in the policies of the 
Association, through preventing an _ entire 
change in the personnel of the State Delegates 
in any one year. Such a “stagger” system was 
considered, in the development of the present 
Constitution during 1935 and 1936, and was 
rejected. The personnel of the State Delegates 
does not, as a practical matter, change any 
where completely in a triennial election, and it 
was believed that greater interest will be 
aroused in the choice of State Delegates if all 
members of the Association are nominated and 
elected State Delegates in the same year. Pres- 
ent adoption of the amendment would add sub- 
stantially to the operating expenses of the 
Association in 1939 and 1940, through requir- 
ing an additional election of State Delegates in 
one-third of the States in each of those years. 

The second amendment deals with Article 
IX, Section 1, of the Constitution, and is spon 
sored by the Council of the Judicial Section of 
the Association. It proposes a change in the 
name of the Judicial Section so that it will be 
the Section on Judicial Administration. Out 
side of its agreeable conferences and discus 
sions at annual meetings, the Judicial Section 
has not hitherto engaged in any substantial 
amount of Association work during the year. 
The Section has served the highly useful pur: 
pose of bringing to the annual meeting many 
judges of State and Federal Courts, for better 
acquaintance and understanding; but the Sec 
tion has not, as such, entered actively into the 
development of Association policies and recom- 
mendations. The amendment sponsored by the 
Council of the Section evinces a desire to ex 
periment along lines of more definite work, so 
that the judges themselves may collectively do 
what they can to improve judicial administra 
tion. 

In opposition to the second amendment, it 
has been suggested that an active Section on 
Judicial Administration might tend to enter the 
field of the National Association of Judicial 
Councils, and also duplicate or overlap func 
tions of Standing and Special Committees of 
the Association, so that one set of recommenda- 
tions might emanate from the practicing 
lawyers on Association Committees and an 


other set of recommendations from the judges 
acting through the Section. By some, it has 
been deemed undesirable that judges, as such, 
should collectively take part in developing and 
recommending Association policies. 

The third amendment deals with Article 
II of the By-laws, and has been filed by Car! 
B. Rix, State Delegate from Wisconsin, so that 
its subject matter may be discussed and consid 
ered in Kansas City. It proposes the addition 
of a new Section, numbered 9, to Article II of 
the By-laws, and would grant the power to the 
Board of Governors to create sustaining mem- 
berships in the Association, with dues in 
greater amount than those paid by the genera! 
membership, but with no additional privileges 
for such sustaining members, who would be in 
no way identified or differentiated from the 
general membership. The purpose, of course, is 
to provide funds which are necessary to sup 
port the work of the Association, if it is broad 
ened along the lines generally deemed to be 
desirable. Those who have proffered this pro 
posal for consideration are confident that sey 
eral thousand lawyers would gladly pay an 
additional amount as annual dues, if it meant 
no burden on the general membership and if 
the Association were thereby enabled to fulfil! 
better its useful functions in behalf of the pro 
fession and the public. This amendment was 
filed in order that it might be duly before the 
Kansas City meeting for action, in the event 
the deliberations there make its adoption ad 
visable. 

Of a like but less formal character, and 
no less important than these proposals to amend 
the organic law of the Association, are the 


proposals to amend the Canons of Professional 
Ethics and the Canons of Judicial Ethics. 
These proposed amendments of the Canons 


have been carefully drafted by the Associa 
tion’s Standing Committee on Professional 
Ethics and Grievances, and were published at 
page 635 of the August JouRNAL. The amend 
ments would effectuate changes and clarifica 
tions which are deemed to be needed, in the 
light of the experience in interpreting and 
applying the present Canons. They ought to he 
examined carefully by every lawyer, in advance 
of the Kansas City meeting, as they vitall 
affect the standards of propriety in the practice 


of law. 
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CRIMINAL JUSTICE IS A FAILURE 





e French Think of Our Grand Jury, the Common Law Adage Ehat the “Accused Is 
d to Be Innocent until His Guilt Is Established Beyond a Reasonable Doubt” and 
eatures of the Administration of Justice under the Common Law — They Hold the 


is of tl luge d’Instruction 
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in Apparent Defiance of the Evidence, ete. 


Cards Against the Accused—Proud of the Judicial Character and Special 


Why American Juries Bring in Verdicts of “Not Guilty” 





By Hon. PIERRE CRABITES 


lawyer who does 
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iVi \ l ¢ ill American 
| not hold tl Criminal Law of France puts 





e burden of proving his inno- 





you | have not. On the contrary, I 

( ersation I had, several years 

st eminent members of the 

w | er district attorney, a man 

signal ' He laughed at 

I tol that he was under a misapprehen- 

st g France the accused must es- 
n 

ve to you that my friend 


Su s not my theme 


not my I prefer to let 
rench think of the common law 


¢ at ed is presumed to be innocent 
S 21 is established beyond a reasonable doubt.” 
ley maintair n practice, no such principle is 
lied in Englis \merican law Chey insist it is 
eye-wash and nothing but a salient example of 
t they cal ' Saxon hypocrisy 
Frenchmet n by attacking our Grand Jury. 
ey say that it is c of barbarism and a blot upon 
vaunted Chey call its members grand 
juisitors wl lo not open their ears to the evidence 
e accused may to offer but who concentrate their 


ention upon ascertaining whether or not a prima 
case has beet ide out against him. They con- 
that a syste laws which permits the Grand 
ury to place a stigma upon a man by committing him 
trial, and harging him with the commis- 
m of a crime thout giving him the vestige of a 
ng, bespeal thirst for blood, not a desire to 
ender justice 
Such a shocks the French mentality. 
enchmet Saxon Courts most seriously. 
y think in te f precedence and are wedded to 
e fetish of hiera \ Grand Jury, un grand jury, 
nveys to something far more important 
an a petit jury, un petit jury, a little jury. They ask 
1emselves why t listinction between a jury that is 
reat and one that little? The French are inter- 
ested in running n what they consider the anoma 
ies of foreign ns. They make what they call 
ine enquel whi means that they look up the com- 
osition of the ju that are great and those that are 
ttle The fac mer usually consists of more 
en and w en than the latter does not impress them 
thing like as mu is es the circumstance that 
e judge events usually, puts the 
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pick of the panel upon the Grand Jury and reserves 
the cast-offs for the petty jury. 


Grand Jury represents the cream of society and le Petit 
Jury the refuse. 

“En de ce fait je tire la déduction,” (and from this 
fact 1 draw the deduction) he hastens to add, that in 
the English-speaking world the accused may face the 
trial jury with a presumption of innocence guaranteed 
by the common law but every one of those “butchers, 
bakers and candlestick makers” who sit on the case 
know that the big wigs of their community have already 
ruled that there is “something rotten in Denmark” and 
have given them a mandate to get to the bottom of it. 

The French look upon England as a caste-ridden 
land, where every man loves a king and where the 
lower classes instinctively admire those whom they 
consider their betters. Of course, no such generaliza- 
tion can be applied to the United States. But when 
Frenchmen are bent upon pillorying the common law 
they do not stop and say “this criticism extends to 
the British Isles and not to America.” 

They do not pull their punch. Far from it. They 
strike out indiscriminately right and left—above the belt 
and below it. Sometimes I find it hard to follow 
whether they are hitting at England or at my country. 
They do not know themselves, they are bent upon 
proving that, in practice, the common law does not pre- 
sume an accused to be innocent until his guilt is estab 
lished beyond a reasonable doubt. They refuse to draw 
any distinction between the two great branches of the 
English-speaking race—when it suits their purpose not 
to do so. 

Getting back to what I said a moment ago, the 
Frenchman is convinced that the second-class English 
men who sit on this second-class jury are .so bewil 
dered by their respect for the intellectual superiority of 
the first-class Englishmen who have made up the first- 
class jury and who have committed the accused to 
them, that when they take their seats in the jury box 
their subconscious minds are already attuned to the 
necessity of bringing in a verdict of guilty. Of course, 
they are told by the judge that “the accused is pre- 
sumed to be innocent” but the ears that convey the 
sound of these words to their brains cannot gain ac- 
cess to their subconscious minds, to their innermost 
souls, to their stern consciences. There is nothing that 
can wipe out that respect for law and order personified 
by their veneration for their superiors who have said 


“Voici la preuve,” 
(here is the proof) shouts the exultant Latin that le 
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to them: “there is a prima facie case of guilt against the 
man who is before you.’ 
All this is but 
French friends insist that tl ommon 
claim what it py imption of 
cence” but the very fabric of English justice, the 
stage-setting of the Anglo-American Criminal Court 
gives the lie to such a noble pronouncement. They r 
call Cervantes’s words “the proof of the pudding 
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the judicial phase of the crime 

The French have trict Att 
Prosecutor, no 


that common 


accused, while 
law proclaims 
presume smiling ; 


unless yout 


you 
convicted lt established be 
say something about 
Grand Jury. | 
irld possesses any 
in mind is to speak 
ench for bringing 
attention 
criminal practice 
dealing with conditions 


\merica the District 


wher my 


crime IS 


works hand in glove with the police 


presumed to do so 


places the a 
shall sty] 


orney, no Crow! 


appointed 
\W ho art 


member of the bar either 


or elected or ssecute those 
charged with criminal lav 
hope that this statement has not passed unnoticed 

is not merely germane to a prope 
Latin point of 
contains the 


by my French colleagues in att ng 


designate d to 


infringements of t 


ippreciation ol 


view wh exanuning but 
very essence of of the 


oul 


points mad 
system. 
turn “pros 


the 


They say that excess zeal 1 readily 
ecutors” ; 
mind of an ardent 
secutor.” It shocks them t it in free Amet 
ica the legal adviser of th and Jury is not an impat 
tial judge, assigned by the bench to that function, but 
the prosecuting officer of t istrict in W 
Inquisitors sit. And they “Ouelli 
chance l'inculpé a-t-il quand les déliberations di 
Grand Jury sont guidées par wu pareille n 
(What chance has th the deliberations 
of your Grand Jury are gui by h a mentality 7) 

| have just said t 
that the prosect 
system enters into play 
Common-law Criminal ¢ 
the Latin argument in 
we have just seen that th rict Attorney 
the 
part in getting the case t 

All these general statemen 
the fact that the Frencl 
fact that it is not a District Attorney or a Crown 
ecutor, a th 
sometimes tend 


into “‘persecutors, and that trame ot! 


“prosecutor” is that of fanatical “‘pe1 


hich the Grand 
aSkK me 
votre 


entatile 
French sense 
of justice 


understating 


hus expressing myself, because 


[ am 


dominates 
Jury and thus plays an importan 


hy hold 


ACSI 


American Grand 


this t 


ts obviously lead up t 
tl upon th 
Pros 


member of e bat hose special attribute 


| 7 
to make slightest 


provocation, but a judge, a member o 
Mle mbre de la 


with the police 


magistrature dé 
in the sense that 
a preceding paragraph. This line 
French. 
It tells the ory, 


accused condemned to 


a great deal to the 
so they argt 
to have t 
the penitentiary by conferring upon 
preponderating voice in the formativ 
judicial procedure. They make capital 
that they bring even-handed justice int 
from the very inception of the case ihe 
argument is their contention that theit 
debout heir standing judiciary) fe 
part of their judicial system 

It would complicate matters fat 
to explain just what part these magistrat 
the 
concerns us 


standing judges) really play in 
rench Courts \ll that 
the French consider that they are judge 
cannot convince myself that they are. B 
friends do 


view that we must 


not agree with me and it 
keep before us 
But it is not the 
the part of the prosecutor 
trial and who keeps in touch 


magistrat debout 
when the ca 
with the | 
the crime, 


Cheir 


against 


moment of the discovery of 
aversion of American lawyers 


their invectives are directed 


struction, who is a member of the Ma 
and who is incontestably part and 


judicial system, 


parce 
It is the duty of the Juge d’/nstru 
anybody who has read Gaboriau’s 
who knows anything 
conduct the inquiry 
and to prepare the dossier for the ben¢ H 
assailed by all critics of the 
questions the insisting 


teresting stories OF 
1 


riminal trials, to 


Latin system because 
accused, upon explanations 


refusing to be 


convinced 


tiche 
Sa ished 


with the answer 
truthfulness 


If we attempt to understand w 


powers have been conterred upon the 


tion we shall taken the first st 


prehendi 1g why | I rench are horrit 
the Engl: l 


Yistl Way Ot administer 


and I 
go into the matte 


tice But before we 


j 


selves why are we shocked at the thoug 


luge d’lnstruct examining, cross 
insist that 


because we 


ing the accused, if we 


It is largely 
ot a civilization which holds 
with crime cannot 


himself and (2) that it is the d 


be compelled to give e\ 


making an arrest warn the 
a statement and 
against him 
up a Sherlock 
“Sapper” detect 


les repeated alnx 


l] 
French friends ex: 


f these statements 
is typique de I'hypocri 
is a typical case of English hypocri 
We were crossing the Mediterranean 
l . leisure. 


calm and 





W Hy 


meaning, 


f the con 

he is not 
hing said may 
fact that your 
accused and 
him to death 
he prisoner, 
itement the con 
his notebook, it 


ase and would 
+} 


’ t 
S « 


le accused to 
allow him to 
1 him to the 
to the 
so that 
your 


story 


nev of 
this 
that 


getting his 


isoner by 


perience, 


illacy of this 
came to the 
, permitted, 
stand and 
common 

a system 

he accused 
until 
was con 
the defend 


dead 


ce such stress 
tacit admission 
fundamentally 
tinker with it.” 
good old days 
nt upon me to 
d upon their 
which are ana 
{ they feel that 
h a character 
be given ample 
such a stigma 

it iniquitous 
rand Jury, can 
the witness 
they 
prerogatives, 


« br ief, 


criticizes, in 
tender mercies 
rst deliberately 
suades itself 
has restora 
life 
ised that if the 
n be to hear 
and of 
mpartiality, he 


society 


e to state his 
my Amer 

it the French 
and applies 
it his guilt 

hey insist, in 


artiality and 


\MERICAN CRIMINAL JUSTICE IS A FAILURE 


699 
savors of inquisitorial methods and of unblushing 
tyranny 

lhe French deny this allegation. 
misrepresentation of the truth characteristic of 
Anglo-Saxon ignorance and prejudice. Their explana 
tion of the fact that the Juge d’/nstruction not only ex 
amines but cross examines the accused may be thus 
summarized : 

I. The state has protected him all his life and will 
continue to do so until the end of his days. He owes 
something to the Commonwealth to enable it to ferret 
out the cfime with which he, per accidens, is charged 

II. He has served in the army or will have to do so, 
because the nation exacts this sacrifice of him. Jurors 
will be called upon to leave their daily avocations and 
to give up their time in order to assure him a fair trial 
He must do his bit, in this general scheme of the body 
politic. His “bit” at this particular moment, is to help 
the Juge d’'I/nstruction, a judge not a prosecutor, to 
make the world a safe place in which to live. 

If we start from the premise, as do all my friends 
in this country, that the Juge d’/nstruction is what they 
call a modern Torquemada—and they mean by that a 
heartless brute who revels in applying thumb-screws 
of course these explanations carry no weight. If they 
could but rid themselves of their preconceived ideas 
they would be able to see that a judge’s conscience, his 
sense of decency, his love of fair play crosses not only 
the Atlantic but the English Channel as well and that 
the Juge d'Instruction of the Continent of Europe does 
his duty as a gentleman and a Judge 

I speak with such dogmatic finality because I have 
been a Juge d’Instruction. For twenty-five years I sat 


Chey say that it 
is a 


as an American Judge on the International or Mixed 


rribunal of Cairo, Egypt. I applied Latin law. Our 
jurisdiction in penal matters was confined, for all prac 
tical purposes, to bankruptcy cases, but that gave me 
ample opportunity to get at the mechanics of the duties 
of a Juge d’Instruction. With advancing seniority | 
was assigned to other branches of our service. But | 
know the ropes of the procedure. I know how my pre 
decessors and my successors have fulfilled that trust 
They have done so with that high sense of professional 
responsibility which precludes the idea of applying any 
form of mental, moral or physical duress to an accused 

Whether I be right or wrong in the deductions 
which | draw from my own experience I should not for 
get that what I have set out to explain is the French 
man’s reaction to the Common-law adage that “the 
accused is presumed to be innocent until his guilt is 
established beyond a reasonable doubt.” He believes 
in the eminent sense of fairness of his Juge d'Instruc 
tion. He holds that the report of this Judge represents 
an impartial analysis of all available facts, both those 
for and those against the accused. I thus believe that 
you will agree with me when I insist that he is shocked 
at the thought that the Common-law commits a man 
for trial—blights his fair name for life—without deign 
ing to hear his side of the story. 

I spoke a few minutes ago about my inside knowl 
edge of the practical mechanics of the functions of the 
Juge d'Instruction. As I have thus brought the Interna 
tional or Mixed Courts of Egypt into my narrative let 
me say that so carefully does Latin law safeguard the 
interests of the accused, so zealously does it protect a 
man’s name from the stigma of an indictment, that the 
Penal Code I applied does not give even to this Juge 
d' Instruction the power to commit a man for trial. He 
has to report to a bench of three judges, two foreigners 
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and one Egyptian. They constitute “la Chambre d 
Mise en Accusation,” or as we call it “La Chambre du 
Conseil.” 

You can readily see what a painful impression our 
public prosecutor dominating the Grand Jury and this 
body interested in ascertaining simply and _ solely 
whether there exists a prima facie case against the ac- 
cused, make upon a civilization which does not permit 
even a Juge d'Instruction to bring in what amounts to 
an indictment. Many a time, during the earlier years 
of my judicial experience in Egypt, did I sit as a mem 
ber of the “Chambre du Conseil.” Time aftes time did 
we refuse to follow the lead of the Juge d’Instruction 
and commit the accused for trial. Repeatedly did we 
dismiss the charge in the teeth of his adverse recom- 
mendation. 

No witnesses appear before this “Chambre du 
Conseil.” The record, as made up by the Juge d’/n- 
struction, the transcript of the hearing before him, is 
submitted to it. The accused is present and must be 
represented by Counsel. If he has none, the Bench 
orders an adjournment and designates a lawyer to de 
fend him. A member of the Parquet, one of the 
Magistrats debout appears to prosecute. Both sides 
are heard and, after full argument, the “Chambre du 
Conseil” hands down its decision. It must be in writing 
and must give written reasons for its finding. If it 
considers that no prima facie case exists it orders an 
acquittal. If it is of a contrary opinion it commits the 
accused for trial before the Tribunal Correctionel. 
This Commitment may be assimilated to the Common 
law indictment. 

I have said enough, I think, to show why French 
students of our institutions denounce us for putting a 
man on trial for his life without giving him what they 
consider a fair chance to avoid being thus placed in 
jeopardy. They are apt to remark, with a cynical smile 
playing across their lips, “Ces perfides Anglais se van 
tent des garanties qwils assurent a leurs inculpés. Ils 
font semblant d’oublier que leur procédure d’inculpation 
se moque des principes primordiaux de la justice la 
plus élémentaire.” (These perfidious English brag about 
the guaranties they assure the accused. They would 
fain forget that the entire procedure which surrounds 
their indictment makes a mockery of the primary prin- 
ciples of elementary justice.) 

Not only do the French thus criticize this prologue 
to the tragedy, but they inveigh against us because we 
know of no such rule of fair play as that which they 
boil down into one of the articles of their code which 
reads: “L’inculpé a le dernier la parole.” (The accused 
is entitled to the last word.) This, they maintain, 
gives concrete expression to their sense of justice. The 
Common-law knows of no such rule. They say that 
this is because we have no conception of fair play to 
the accused, because we have the souls and minds of 
hangmen. 

The French, of course, admit that the prosecution 
should open the case. What they consider outrageous 
is that the accused is not given the right of closing it. 
They do not object to the State offering evidence in 
rebuttal. They hold that the accused should then be 
permitted to refute this testimony; in other words, that 
he must be given every opportunity to have the last 
word. 

It is not so much this order of proof that horrifies 
the French as the fact that even in argument the prose- 
cution has the vantage point of opening and closing 
the case. The French believe in the power of oratory. 


They hold that the Anglo-Saxon Jury 
the generality of cases, of malleable and 
second-class men and women who can 
eloquence. They say by what process of 
you justify giving to the State the right 

ing and closing the argument, of moulding 
when it is still fresh and of handling it when 
for the plaster. Let the Prosecution 

close but don’t make of the argument of 

a species of entre-acte between the two 

the tragedy. 

I have tried to impress upon my F1 
that they attach undue emphasis to this 
the jury, that, at all events, the charge 
follows the argument of counsel. They retort: 

“Who can listen to the soporific words of a ju 
when the eloquence of a Demosthenes is ringing in 
ears?’ And they add, “and why not show that 
are really sincere in proclaiming that the accused i 
sumed to be innocent until his guilt 
beyond a reasonable doubt by giving him a 
harmonizes with such language? We hav 
adage, the same maxim. We live up to our 
not. 

I shall not carry this diatribe any further 
to stop and see whether it teaches any lesso1 
be of practical avail in the United States 
mount difficulty which besets me in approach 
phase of my subject is the fact that I know as well 
the next man that England applies the C 
which I have just had on the grill, and that the c 
sensus of opinion is that the English criminal courts 
paragons of justice. 

It behooves me, accordingly, to differentiate 
tween conditions obtaining in the United States 
those existing in England, otherwise my 
bound to fall on deaf ears. I have to show 
system that is praised in Great Britain fails in 
otherwise I cannot sell my theory to my reader 
assuming this burden of proof, I shall begin | 
a personal question. It is this. Why did your 
come to the New World? 

When I refer to “you,” I do not mean 

or “C.” Iam thinking of the great mass of 

can people, and centering my attention uy 

British stock. My answer is that your forefatl 
Europe because they were dissatisfied with conditions 
at home. They felt that they were not given an oppor 
tunity to get ahead ,and that those who sat in the seats 
of the mighty, “Ceus qui tenaient le haut du pavé,” a 
the French put it, or those who “had the upper hand,” 
as we express it, kept the good things of life for t 
selves and left them the dregs. 

I do not wish to be understood as saying that 
ancestors were temperamentally what the Irish are sai 
to be, “agin the Government,” but I shall risk asserting 
that they were sturdy pioneers who did their own think 
ing, men who sympathized with the “underdog,” wl 
demanded fair play for themselves and who 
pared to see that others received similar trea 

Those whose souls were shaped in sucl 
were iconclasts, free-lances, rebels, men 
who break away from the old moorings a 
conscious minds refuse to countenanc 
whether they or their neighbors were the 
Such valiant path-finders made this count: 
today, a land where authority, as such, is 1 
with which to conjure, where caste, 
known and where, in any fight, physic: 
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the sympathy of caste, of another sphere than those who are passed in 
review before him 
wrbears left in If the English Juror considers himself a being of a 
ons which were different caste from the prisoner at the bar he knows 
nd what would that the judge belongs to a still higher caste. This 
" more accen- recognition gives the latter a moral ascendancy over the 
at grandfathers jury that no American judge can possibly have in the 
le into those United States. The result is that when the English 
Bench makes its final summing up of the evidence and 
ous leaders, the charges the jury it is addressing wax discs that caste 
ree-lances, these has made impressionable. In a word, there are thirteen 
nmunity in which on the British Jury; the thirteenth, the Judge, incar 
upon the social outlook of nates its law-finding, its fact-finding, its sentence giving 
this process is still going on attributes 
continue but the educational I do not criticize English Jurors for their docility 
ns in Great Britain consolidates What I am endeavoring to explain is that they remain 
tement far-fetched may I ask in this attitude of complacent objectivity because they 
the British Isles are caste-ridden in their relations to the judge, and 
The net result caste-riders, if I may so speak, as regards the accused 
lay the world’s Whether they are looking up at the bench or down at 
the cradle and the dock they are not looking at anybody. And the 
also the most caste-ridden only way to judge a man properly is to look him 
sole exception of India straight in the eye and to force him to meet you eye for 
tween caste-ridden Eng- eye. It is difficult for him to do this if he knows that 
hat explains why the you have begun to look down on him before he has said 
laudits of the world a word. 
ours. Your But, whatever may be the mental attitude of the 
of the British Isles English jurors towards the accused they do their duty 
not bring to the conscientiously according to the rules of the criminal 
at system is but law game. These rules are explained by the Court. 
England because They try the defendant according to them. But they 
lizes were gall to never stop and ask “Is this really a game? Are these 
heir new environ-_ rules fair and just and worthy of our advanced civiliza- 
law that cannot tion? Do they give the man on trial what the vernacu- 
m the atmos- lar calls ‘an honest break’ ?” 
There is one obvious flaw in all this reasoning. It 
p that lam now overlooks the fact that English juries convict not only 
be appreciated, let me hasten those people upon whom they instinctively look down 
v that temptation is the mother but also those to whom they equally instinctively look 
ts springboar | shall not speak up. My answer is that it is the Judge who personifies 
| le me p nnel. It makes English justice, who hands down the verdict through 
the hum-drum the lips of the foreman of the jury, and that his pride 
strikes at the of office is such that he considers himself of a higher 
mill type of caste than the prisoner at the bar whoever he may be 
nptation, not ol In other words, this “de haute en bas” attitude, this “I 
ften the work of am great and thou art small” approach to the problem, 
lissipation never ceases to obtain. 
1 leading up to the It may not be forgotten that a right to a trial by 
f society are sub- a jury of one’s peers is—or rather was until a few 
hose who have had months ago—the birth-right of every Briton. This 
ritv of the law means that if the accused has such a distinguished an 
you challenge cestry that even a judge could not feel that he was the 
lo not ask vou <defendant’s social superior, the stage-setting was 
available. But Changed. Peers of the realm became the jurors and, I 
ty have in mind _ think, the Lord Chancellor the presiding judge. This 
ng number of implies that, in the last analysis, strange and para 
from the riff- doxical as all this may seem, the Common-law of Eng 
vents from the land converts the birth-right of which I have just 
“the friends spoken, into an instrumentality that makes it certain 
that even when a peer is tried for crime he is looked 
ve just pictured down upon before the case has started. I say this be 
with his water- cause you may be certain that these noble lords who 
his brain a con- sit as jurors have an abiding contempt for the renegade 
of ca iself a superior being, who has disturbed their equanimity. 
innointed of the Lord and designated by a Wise Provi I think that I have said enough about this aspect 
lence and a gra ; sovereign to pass upon the guilt of British justice. I hasten to remark that to an Eng- 
r innocence of “t people.”” They are not of his lishman tradition is everything. Tennis is not played 
world. They me thing to hi He looks at the in greys or golf in whites. “It just isn’t done.” It is 
natter objectivel ubjectivel) He is of another this “it just isn’t done”’ mental attitude that enables the 
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RIERS BY AIR 
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ourt Di ns Meager and Scattered and in Many Instances Based on Somewhat 
Only about One-Third Are from Courts of Last Resort—Principles for 


Which There Is Judicial Support, ete 


James M. McDermott 


er of the Winfield, Kansas, Bar 


nsportation 
ind in a larg 
them i: 
rd of them 
lly another third 
ury given by trial 
appellate courts 
rity. tlow 
support, at 


method of 
' 
i 


ay take judi- 
transport no 
id that the use 
term “aero 
and specific 
re courts 
racteristics 
it the jury 
tz mto cot tion mmon knowledge of 


and usual 


characteristi . 4 | customs 
f air transport mpanies in regard to opera 
wever, it has 

at present” 
which 


tice OF al 
inspection 


n held by the 
I 


1932), there is 1 n knowledge from 
1 ] ‘ £ sacl 7 tter 4 

urts may take ju 1 ters 

Carriers by ait generally held to be 


they 


common 
engage 
without 
route or s so long as they hold them 
ho offer their 
accomplished 


Irposes 


gular 


es ouft 
tronage ;° a1 d 
7 


the terms of the t t issued® or by circular adver 


_ Y. 4 164 N 342, (1929 
S. Av. R. 10 Rat Y Ct., App 
(1928) U urtiss-Wright 
lying Service, Ir p. 502, (1! J Av. R. 105 
2. Platt v I Agricultural ciety, 164 App 
99, 149 N J ’ I 


690. (1932 
P (2) 933 

162 Atl 
We stert 


12 


tising disseminated at large by the carrier.’ In varia 
tion from the prevailing general rule, in at least one 
instance it has been instructed that the question of 
whether such a carrier is a common carrier is a ques 
tion of fact to be determined by the jury.* 

In accord with common carrier rules, therefore, a 
carrier by air is bound to exercise the highest degree 
of care consistent with the practical operation of the 
vehicle used ;° and it has been held that the same degree 
of care is required whether the carrier is a common 
carrier or a private carrier, because of the exception- 
ally hazardous nature of the transportation.’® Like 
wise, carriers by air are not insurers of the safety of 
their passengers and do not guarantee that an accident 
will not occur.** They are not bound to exercise all of 
the care, skill and diligence of which the human mind 
can conceive, nor to protect passengers absolutely from 
all possible perils, and are not bound to anticipate 
unusual and unforeseeable dangers.‘* On the other 
hand, a carrier is not excused from providing against 
weather conditions merely on the ground that such con- 
ditions seldom occur; and it does have a duty to pro 
vide against weather conditions “which experience or 
a reasonable study of climatic conditions in the locality 
in question would lead a prudent person necessarily to 
expect.’"* As in the case of other types of carriers, a 
carrier by air is not liable for the consequences of an 
accident which occurs as the result of an Act of God."* 
Nor is it liable where an accident is merely unavoid 
able or occurs without fault or negligence on the part 


8. Law v. Transcontinental Air Transport, Inc.—Instr. to 
jury—U. S. Dist. Ct.. E. D. Penna., not officially reported; 
(1931) U. S. Av. R. 205 

9. Wilson v. Colonial Air Transport, Inc. (Supra) ; Foot 
v. Northwest Airways, Inc.—Instr. to jury—U. S. Dist. Ct., D 
Minn.—not officially reported—(1931) U. S. Av. R. 66; Hamil- 
ton y. O'Toole, Mass. Super. Ct.—not officially reported—(1930) 
U. S. Av. R. 133 

10. North American Accident Insurance Co. y. Pitts, 213 
Ala. 102, 104 So. 21, (1928) U.S. Av. R. 178: Berg v. Seitz 
Kan.—Instr. to jury—Wyandotte Dist. Ct.—Not officially re 
ported—(1931) U. S. Av. R. 111. 

11. Conklin & Potts v. Curtiss Flying Service—N. J. Supr 
Ct.—Inst. to jury—Not officially reported—(1930) U. S. Av. R 
188; Hagymasi v. Colonial Western Airways—N. J.—Instr. to 
jury—Not officially reported—(1931) U. S. Av. R. 73. 

12. Allison v. Standard Airlines—U. S. Dist. Ct, S. D 
Cal., (1930) U. S. Av. R. 292—Affirmed without reference, 65 
F (2) 668, U. S. Av. R. 92; Law v. Transcontinental 
Air Transport (Supra). 

13. Thomas v. American Airways, Inc.—Instr. to jury 
U. S. Dist. Ct. S. D. Cal.. (1935) U. S. Av. R. 102. 

14. Thomas v. American Airways, Inc. (Supra) 


(1933) 
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If the accident is shown to have been 
“overwhelming natural 
had no 
been known ti 


of the carrier.’ 

caused by some 
which the carrier 
be such as have never 
could not reasonably have been anticipated, there can 
be no recovery.*® It is said that, upon entering the 
transport of the carrier, passengers assume all of the 
usual and ordinary dangers necessarily incident to 
airplane travel by reason ot its nature and which cannot 
be avoided by the exercise of the highest degree of 
care.'7 On the other hand, passengers never assum 
the risk of negligent operation of the plane in whicl 
they are carried.’* 

As to the process of determining whether a pat 
ticular accident was inevitable and unavoidable, or was 
the result of negligence on the part of the carrier, 
there is conflict among the court to whether the 
doctrine of res ipsa loquitur s govern in airplane 
accident Some ld that doctrine applies, 
on the familiar 
such as does not ordinarily happen without negligence, 
the probability is that negligence was present, and that 
if in fact there was no negligence the defendant carrie 
is in the better position to prove it lo the contrary, 
at least one court has held that negligence is not to be 
presumed from the mere happening of an accident, and 
that where there is a reasonable or probable cause othe1 
than negligence from which the 
occurred, the doctrine is not to be 

Although the foregoing rules theo 
retically clear and appear to have been generally applied 
so far as the scant authorities show, tendencies are plain 
toward the realization that as a matter of practical appli 
cation in respect to transportation by air, they aré 
inadequate and unsatisfactory Among the courts there 
is disagreement as to whether these rules ought to be 
applied in air transport cases. It has judicialls 
remarked that the rules of carrier liability originally 
were intended to apply to railroads and stage coach 
transportation ; that carriage by air is still in the forma 
tive stage; that liability of the carrier by air should not 
“in all fairness” be measured by thi 
governing transportation by 
recognized that, in dealing with 
and juries are dealing with “a 
tion navigating a new element,”’ and that there are many 
more factors which are “unknown, unforeseeable and 
unpreventable” involved in travel by air than in travel 
by rail. It has been asserted that the same degree of 
absolute liability should not be imposed upon the carriet 
by air as applies to carriers established 
modes of transportation and hav benefit of well 
developed safety devices ind exper! 
ence; the idea being that the share of danger 
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branch of law to be applied to air transportation pre 
sents many difficulties and is not one which may be 
performed all at once. On the one hand, there is a 
possibility that this new method of transportatior., 
which has proved itself a very useful and important 
one and which in many respects has no substitute, may 
be throttled by too strict a liability. On the other 
hand, there is the further possibility that public con 
fidence in the service may be impaired, and therefore 
development likewise may be retarded, by too liberal an 
exemption from liability. Each of the two extremes 
is exemplified. At one extreme stands the stern rule 
of the Warsaw Agreement relating to international 
transportation by air, ratified and adopted by the United 
States Senate on June 15, 1934, which makes no ex 
ceptions, but simply imposes liability for all injuries. 
to passengers as well as to goods, caused by any occur- 
rence taking place during the course of transportation 
or in the process of embarking and disembarking.*® 
At the other extreme, stands the instruction given by 
the New York Supreme Court, that if the jury, after 
careful consideration of all of the evidence in the case, 
is not able to ascertain the exact cause of the acci- 
dent, except as a matter of conjecture, their verdict 
must be for the defendant.** The problem is whether 
either extreme is advisable and just, or whether there 
is some middle course that should be taken. 

Law should be the creature of the necessities of 
facts. What those necessities are, is in many respects 
a matter for technical minds skilled and experienced 
in the particular field of endeavor under consideration ; 
but in all respects, a clear understanding of the identity 
and character of those necessities, and a constant regard 
for their existence and their demands, are essential to 
the soundness of any law evolved in answer thereto. 

In respect to transportation by air, what the 
answer shall be is a challenge to the best minds, 
lay as well as legal. Although the rules of liability 
to be worked out are to be legal in aspect, they are 
to be practical in application and in consequence, and 
therefore they should be drawn with as much atten- 
tion to their substance and their probable effect as to 
their theoretical validity in the light of legal doctrines. 

The solution cannot reasonably be said to lie in 
a strict rule of non-liability without an exacting degree 
of proof to the contrary, for such a rule is manifestly 
unfair under the circumstances of many air accident 
cases, and should be abandoned. It may lie in a strict 
rule of flat liability unqualified by exceptions, with some 
sort of indemnity insurance to be required of the 
carrier. Or it may lie in several degrees of liability, 
prescribed in terms of fixed sums, which vary accord- 
ing to the character of the accident and, if known, the 
number and kind of factors contributing to it. 

The problem is not one to be solved on paper, 
and is not to be adequately covered all in one discus 
sion. It is a matter of trial and revision; and it must 
be worked out unit by unit and section by section, and 
with deliberation built into one complete structure. 
Legal theory is seldom difficult to fabricate; but what 
the total consequence of it will be when it is applied to 
human beings and their relationships with one another 
and with things, is not easy to foresee. Only time and 
experience will tell exactly and for certain. 

25. (1934) U.S. Av. R. 254 

26. Stoll v. Curtiss Flying Service 


(Supra) 
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HE Commerce Clau Under M hall, Taney and dent,’ he wrote in a private lett 

W aite By Felix Frankfurter 1937 Chapel mine 

Hill: The University of North Carolina Press It was not an accident that the judg vho wt 
Pp. 114.—‘‘One need not subscribe to the hero theory of the opinions upholding the Granger 



































history,” Mr. Frankfurter remarks in his introductory classified in the newspapers of the pet sa “cor 
chapter, ‘“‘to recognize that great men make a diffet vative.” It is true that a conservative then genet 
ence, even in the law.” In this little book he has at meant one who was opposed to the continuance 
tempted to study the effect of the personalities of three tary government in the South, but the Granger leg 
Chief Justices, Marshall, Taney and Waite, upon the tion which Waite upheld was so far from being 
development of one phase of constitutional law—the in servative” that it practically destroyed the mar 
terpretation of the commerce claus¢ ‘That Marshall railroad securities for several years , 
rather than Roane was Chief Justice, that Wolcott was Waite was a conservative in the s \ 
rejected and Story confirmed, that Waite rather than that word is ordinarily employed in not tic 
Conkling headed the Court before which came Munn \ versation \ successful lawyer, his p1 
Illinois, surely made differences vital to the course of unsensational variety In social intercou there 
\merican history.” That Marshall and Taney were a simplicity of manner about him whicl used mi 
vital influences in the development of our institutions liking than admiration. He was the best type of der 
has long been generally recognized; the importance cratic gentleman but he was so modest 
which Mr. Frankfurter assigns to Waite is more likely and so little inclined to contribute more than was neces ' 
to be questioned. sary to the conversation that he did not press pe 
That importance is only what is to be expected ple as a great man. What he had wa 
from the high quality of scholarship necessarily associ ciability rather than a flair for popularit titu 8g 
ated with Mr. Frankfurter’s name Surely the judge on the bench was in the highest sense judic \ ‘: 
from whom stems our concept of “public interest”; who  judge’s public reputation is frequently based on s 
r i 
first found a place in constitutional law for public rate incident which has little to do with his professional rej | 
regulation, and who originated the limitations on the utation, but Waite made no effort to gain any person 
Dartmouth College decision which in Stone v. Missts or political popularity out of any ca ” 
sippt enabled a state to rescind-a lottery contract, was before him. ; 
not a negligible figure Nor can the careful student Such a character naturally raises e quest 
believe that Waite was merely the conduit for ideas whether Waite’s influence on the development col 
originated by his brethren. Some of his most vital  stitutional law was not dependent on the fact that oa 
ideas are found not in majority decisions but in dis was the head of the Court The reviewer agrees w ‘ 
sents the author that this is not so; that Waite | indepen = 
Mr. Frankfurter ascribes Waite’s failure to attain ent qualities of strength which would hav 
greater public recognition, either in his own life-time or '!mportant judge even if he had only been an ass 
m . . . ; ‘ 1 . | t > remar!] ; 
after his death, to his lack of a flair for publicity and However, as Mr. Frankfurter remarks 1 
e ° e ° . : lis +; . wield Lit 
to his lack of a forceful judicial styl The latter seems Court, a Chief Justice in tact wields § 
: eee are ’ , : ae 1s rT 
a somewhat strange charge to make against the author ©Ver its internal administration. The ext Pins 
. : a ae , . ; a” 28 - ' i, — Hart _ 
of such judicial epigrams as, “for protection against complicated and subtle issues are eff — 
abuses by legislatures the people must resort to the @t argument, th thoroughness wit 
. . 99 . a . . - . . ¢ f mee ¢ the riner seactere i 
polls, not to the courts” and “no legislature can bargain canvassed at conference, and the rip ; ams oad 
away the public health or the public morals which is the fruit of serene and brooding ere 
— 7. ; , . ] hece licnencable requisites of wise "id ‘ er! 
The charge that he lacked a flair for publicity all these indi pen able requisite ti WwW ijudica hi 
seems more just. In part this apparent lack of talent especially in a domain ol a a Sree Se Cer 
¢ . . s constitutional ik are large the keeping 
for catching the public attention was due to his almost *5 °°" SRUIOT SRW, — Se pe nlp " ; 
ey ee ae aren r7 ; Chief Justice In addition, he wields t e1 ul 
total lack of a political histor lis sole appearance es : ; 
' . ; , +.:.¢ power of selecting the spokesman for t : suc 
on the national scene prior to his appointment as Chief . 1 | 
; e al ; nouncements, free, whenever he so f 1e 
Justice was as one of the three American counsel in, 1c ae ie 
. ; ; - 11 , himself the voice of the Court. seel 
the arbitration of the Alabama claims In part, it was om . B 
, ; Dre KENNETH B 
due to his resolute refusal as ( ef Justice to be ‘ 
: : a nal 
dragged into politics, to the firmness with which he ry 
squelched an incipient presidenti 00M “Anyone The Supre Court Cris by Mer 
whi 





who would exchange m mice | that of the Presi With a Foreword by Edward R. Burke, United State 











( pal 
ipa 
ssue tT 
¢ rT¢ 
' 
Ist S 
| 
e S 
\ 
( 4 
stvie I 
; 
| 
I { 
| 
har 
{ nst 
( , 
nN l 
the sigi 
¢ t err 
fl 
i “| 
a 
© a1 
a 
1¢ 
CIDE 
ie pal 
indation uy 
io 4 
estaDiis 
’ 
l I edu 











CURRENT LEGAL LITERATURE 





707 





The Mac 
[his small volume was 
he recent Supreme 

into board covers dur 
the great forum of public 
e lack of concise and 
ublic discussions. To 

Ir. Pusey wrote 
e issues and 

| analogy, in support 
f the Court 

was strong ly commended 
ers wl were leading the 


ls of copies were sent 





\ssociation and by other 
aku of the Court 
rable supplement to the 
iterial which was pre 

e American Bar As 

line in the 
ttedly it “popularized” 


| thereby contributed 

ublic nion 
tend to be more than a 
el pending as to the 
will receive attention as 
ts, when the history ol 
led and dispassionately 

\ | YSOM 


Manageme) by Alf. K 


1937. Scranton, Pa 
X1¥ 733.—This 
ted to Henry (,aisman, 
Ine t represents 

s of the activities of the 
time e Foundation 
ncourage and assist the 

e educational activ 

tw lirections: lec 

scl Is, and « irrespond 
the I. C. S Because of 
lation found it neces 


his text was used experi 


e present work is a re 


of this text The au 

nstruction for three years 
. 

the thesis inventing 1s 

work in this field must, 


conditions in it and the 
conducted, just as in any 


ruidance in such matters 
pany xecutives and 
this book is directed more 


; 


iventor and in such 
hool graduate can readily 


bl ue in part to the ex- 
showing that the greatest 
he I. C. S. come from 
inderst d, however, that 
others mentioned, for it 
lanced in this respect. It 
usual text in any of the 
patent exploitation section 
} f ] 


definitions 


ssar\ f tl more tech 








nical terms. The book is deemed especially valuable 
in bringing together a group of related subjects that 
have not heretofore been treated together. It affords 
those who know little of patents a good introduction 
to the subject, probably the best available at the pres 
ent time. Those who are better acquainted with pat 
ents, such as research directors and skilled inventors, 
are afforded a good review of the subject. To those 
in the latter class and to the patent practitioner there 
is offered a good book to put into the hands of the indi 
vidual who asks many questions. A copy placed in 
the hands of a new client will more than likely save its 
cost in the time of both attorney and client. The gen 
eral attorney will find it handy in answering the ques 
tions of a client who seeks his advice in the choice of 
a patent attorney Che book is entirely ethical in its 
reference to the legal profession, cautioning the inven 
tor to beware of the sharp practitioner, and advising 
him how best to cooperate with his lawyer. 

The subject matter of the book may be divided as 
follows: I. General principles, Ch. 1-5. I]. Fundamental 
patent law, Ch. 6-12. III. Patent Office practice, Ch 
13-20. IV. Exploitation of inventions, Ch. 21-30. V. 
Ancillary matters, Ch. 31-39. 

No elaborate reference need be made to the first 
three of these sections. Section IV includes chapters 
on the study of the inventive product, the evaluation 
of patents and the study of a market for the patent 
and means for exploiting or marketing the patent. 

Section V. includes chapters on infringement, 
trademarks, copyrights, prints and labels, accounting, 
taxes, the anti-trust laws, foreign patents and pro 
posals for reforming the patent system. 

The text of the book is supplemented by a lim 
ited bibliography, a directory of patent law associa 
tions, a list of useful libraries, and a good index. 

An interesting feature is the case method of ex- 
plaining many of the points brought out. The cases 
are all real ones, but in a few instances names and 
non-essential facts have been altered. 

The book is well bound in a flexible water-proof 
binding. The type and paper are picasing. A few 
typographical and editorial errors have been observed, 
the most noticeable being on page 46, where we read: 
“Each Circuit is divided into four districts, each district 
having a Federal District Court. There are therefore 
forty courts in the United States having original juris- 
diction in questions of infringement.” 

KeirH MISEGADES 

North Chicago, Illinois 


Conflicto das Leis Nacionaes dos Conjuges nas 
suas Relagdes de Ordem Pessoal e Economica e no 
Desquite, *by Haroldo Valladao. Sao Paulo, Brazil: 
Empreza Graphica de “Revista dos Tribunaes”. 1936. 
Pp. 225.—This engaging monograph, by the professor 
of private international law at the University of Rio de 
Janeiro, concerns itself with some of the intricate prob- 
lems that may, and often do, arise in the field of the 
conflict of laws. Limiting himself closely to his title, 
Dr. Valladio discusses with perception and discrimina- 
tion the theories—and their application by numerous 
nations of the old world and the new—of the law gov- 
erning the relations between husband and wife. Em- 
phasis is placed on matrimonial property and separa- 


**The Conflict of National Laws of Spouses in Relation 
to Personal and Economic Matters and to Separation 
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tion, with divorce receiving only passing mention since 
Brazil will not grant a divorce a vinculo, 
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of the arguments of opposing counsel—such authorities 
as Warren, Jessup and Dulles. His arguments are 
cogently, indeed fervently, presented ; the very positive- 
ness of his statements of his position tends to lend per 
suasiveness to an argument which is despite its preci 
sion partial in the data of its premises and, therefore, 
in the logic of its argument. But it is none the less a 
book which no person concerned with the future of out 
foreign policy can afford to neglect. 


* * 


The Private Manufacture of Armaments, by Philip 
Noel-Baker. 1937. New York: Oxford University 
Press. 574 pages.—This is the first of two volumes 
projected by the author on what is today one of the 
critical issues in international relations. To say that 
it is a definitive work is inadequate to describe its wide 
scope, sober scholarship and persuasive logic. For Mr. 
Noel-Baker is not only one of the most informed living 
authorities on the question but, through intimate per- 
sonal participation in many postwar efforts to deal with 
the problem by international action, possesses a sound 
and objective approach to its difficulties. 

In this volume the author deals with the System 
of Private Manufacture as it has developed historically, 
and with its political activities before, during, and after 
the Great War. (The second will deal with its eco- 
nomic and financial structure and with an appraisal of 
its necessity to national defense.) The author has made 
careful and cautious use of materials from widely scat- 
tered sources in many countries, The recent official 
investigations in Great Britain and the United States 
are well known; he has collected a vast amount of other 
relevant data and digested it all with skill and a refresh- 
ing adherence to facts. He writes with the detachment 
and objectivity of a scientific treatise, in an area of 
policy where partisanship has too often obscured the 
realities. It is impossible to compress so closely writ- 
ten an argument and the facts substantiating it into a 
brief review. At once indictment, brief for the prosecu- 
tion, and opinion of the court of public opinion, this 
work ranks with the greatest prophecies and the most 
cogent tools of change in problems of social and eco- 
nomic change. It is rare that the two functions are so 
brilliantly combined in the work of a single man. Mr. 
Noel-Baker has posed an issue vital to the peace of the 
world and charted the direction of action to resolve it 


* ~ 


Survey of International Affairs 1935: A. J. Toyn- 
bee, Editor. 1936. New York: Oxford University 
Press. 2 vols. Pp. ix, 455, and xi. 568.—The most 
recent addition to the well-known series edited by Pro- 
fessor Toynbee maintains the same high level of the 
previous volumes. The first volume includes a survey 
of political relations in Europe and the Far East, beside 
a summary of the present state of world economic af- 
fairs. The second is devoted to a detailed discussion 
of the political, economic, and military aspects of the 
Italo-Ethiopian dispute. It is unlikely that this account 
will be superseded by future students of that unhappy 
episode ; in the range of its consideration of the problem 
and in the objectivity of its treatment of them, it is a 
model of the effective writing of contemporary history. 

Like their predecessors these volumes are in a very 
real sense indispensable to the student and the citizen 
interested in international affairs. 

PHILLIPS BRADLEY 

Amherst College. 
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within the jurisdiction of the national government, is 
that jurisdiction exclusive? To avoid many conflicts, 
the national act could be amended so that states could 
acts until the national board had assumed 
jurisdiction of a controversy. The most difficult task 
for the national board is to determine which collective 
bargaining unit has the right to represent the workers 
\fter collective bargaining has begun the national board 
has completed its task for it is not a board for media- 
tion. Aside from railways the only national concilation 
service is the Department of Labor which with its per 
cannot render service everywhere that it is 
needed. At this place state boards such as the one in 
Wisconsin can be of service, particularly with refer 
‘nce to the sit-down strike which may do labor more 
harm than good. Troops should be avoided in sit 
down strikes, and why should courts grant injunctions 
that cannot be enforced? Why not require a three-man 
court for serious labor disturbances, and then provide 
that the court shall use the state labor its 
agency to help solve the difficulty ? Drastic proposals 
for the compulsory incorporation of unions or govern 
mental audit of union accounts could not be enforced 
now, but Wisconsin may have provided a mechanism 
for greater union responsibility. Its law establishes a 
committee of labor leaders with the power to investigate 
complaints of improper labor practices. The state 
board may also investigate and then use the weapon of 
publicity. Thus, despite the national act, there is need 
for state acts and state boards. 
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Abraham Lincoln—The Jurist of the Civil War, 
Emanuel Hertz, 14 New York University L. Quar. 
Rev. 473. (My. °37; New York City) 

This curious article is written by one who ap 
parently thinks that Lincoln should be idolized as the 
man who made few if any errors. The article is with- 
out documentation which is apparently spurned by the 
author. Quotations appear and a reader is at a loss 
sometimes to know who is being quoted or from what 
the quotation is taken. Only two court cases are cited 
definitely and they do not support the text. Anecdotes 
about and stories by Lincoln appear. Tribute is paid 
to Lincoln’s solution of the slavery problem and his con- 
duct of the war, including review ot court martial cases. 
Lincoln's solution of constitutional problems is ap- 
proved in language that probably will shock “liberals” 
“Whatever any commander-in-chief, in accordance with 
the usual practice of carrying on war among civilized 
nations, may order his army and navy to do, is within 
the power of the President to order and to execute, 
because the Constitution, in express terms, gives him 
the supreme command of both. * * * 

“He became convinced that, in time of war, rights 
which cannot be violated even by act of Congress must 
be suspended or the government itself might be de- 
stroyed and the army and navy sacrificed. 

“If freedom of speech cannot be suppressed, spies 
cannot be imprisoned. If freedom of the press cannot 
be interfered with, military plans may be betrayed. If 
no man can be deprived of life without trial by jury, a 
soldier cannot slay the enemy in battle. If enemy’s 
property cannot be taken without due process of law, 
the soldier may not disarm his foe. If no person can be 
arrested, sentenced, and shot, without trial by jury in 
the county or state where his crime is alleged to have 
been committed, how can a deserter be shot, or a spy 
be hanged, or an enemy be taken prisoner?” 
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tound some examples of that type of organization which 
the lawyer in the public service requires if he is to do 
honor to his profession \ description of two con- 
trasted types of organization of lawyers in govern 
mental agencies will furnish the material for further 
brief analysis. Whether the agency be a State or Fed 
eral department, commission, board, administrator, 
commussioner or corporation matters not. 

Let us assume the example regarding a Federal de- 
partment under the control of a secretary—a member of 
the Cabinet. The department is divided into divisions 
under division chiefs. Each division is further divided 
into sections under section heads. There are perhaps 
assistant division chiefs having particular supervision 
over one Or more sections and assistant section heads 
further dividing executive control and supervision, The 
lines of authority flow downward from the Secretary 
through Assistant or Under Secretaries to respective 
Division Chiefs and, thence, through respective Assist- 
ant Division Chiefs to respective Section Heads and 
their assistants till it reaches the rank and file perhaps 
through other subordinate supervisory personnel 
Channels of delegated responsibility and authority are 
thus established and maintained. This staff and line 
pyramid of executive control concentrates executive 
and administrative policy, decision and action existing 
under the statutes or orders or regulations made pur 
suant thereto. Such executive staff and line officers 
from the Secretary at the top to the most junior super 
visory officer requires at least some legal advice or 
representation. The lawyer’s services to such depart 
ment may and normally will involve all or most of the 
major types of legal work, including preparation and 
trial of cases in court, construction of statutes and 
regulations, State and Federal, briefs and memoranda 
ot law and opinions, drafting of legislation, regulations, 
contracts, and other legal instruments and documents, 
passing upon the legal accuracy and sufficiency of re- 
ports, press releases, speeches, instructions, rulings, or- 
ders, etc. To serve such a department, its divisions, bu- 
reaus and sections, a classified legal personnel is re- 
quired ranging from the entering grades to the General 
Counsel through the professional grades of Junior At- 
torney, Assistant Attorney, Associate Attorney, Attor- 
ney, Senior Attorney, Principal Attorney, Head At- 
torney (of Section Head rank), Assistant or Associate 
Counsel, Solicitor, Counsel and Assistant or Asso- 
ciate General Counsel (of Division Chief rank). 

One form of organizing such a legal personnel is 
to create the office of the General Counsel to furnish 
legal advice and representation to the Secretary (or to 
the administrator, commissioner, or members of the 
board or commission). Assistant or Associate General 
Counsel are employed to furnish legal advice to the 
\ssistant or Under Secretaries or Division Chiefs, 
Head Attorneys serve Section Heads and so on down. 
The distinguishing characteristics of this method of or 
ganization are: 

(1) Lawyers are responsible to, directed by, and 
subject to the administrative authority of laymen. Lay- 
men determine what work lawyers will be called upon 
to do, have direct administrative control of lawyers 
exactly as they have over their immediately supervised 
lay personnel, and determine rating of lawyers, classi- 
fication within established ranges, promotions, employ- 
ment, transfers and dismissals. 

(2) Lawyers are merged directly at each stage into 
sections, bureaus and divisions with lay personnel and 
are separated from other lawyers in the same depart- 
ment. They do not form a coordinated legal depart- 
ment but rather many separate legal sections or groups. 











714 MER ASSOCIATION Jor RNAITI 


Lawyers form no staft 
tion of either admini 
bility, direction or supervisi 
(3) At the re sp 
and staff organization 
are appended wholly 
groups of lawyers wl 
levels of the executive 
(4+) The General 
advisory relation to 
office staff, i. e., to the 1 pectiy wvyel 1 groups « 
lawyers who are appended to the respective division 
bureaus and sections. He may adv he Secretary (: 
commission or other 
qualifications for employmer e has only a tenuou 
knowledge of what other lawve1 erving the depart 
ment or agency are doin He d not direct or su 
pervise them either administrativel professionall, 
He supervises only when sot lawyer has rendered an 
opinion or taken a position whi s different to that of 
the General Counsel 
the right to publisl 
general application and 
In contrast to such decentral | legal organiz: retary (or other executive 
which is subject to a | } 
each separate legal gt 
bureau chiefs or secti 
tion of a Coordinated 
eral Counsel. In sucl 
and staff organizatio1 
executive line and staff 
board, commission, ad 
General Counsel is hel 
work done for that go 
or Associate General 
eral Counsel direct], 
divisions as division cl 
Associate Counsel or He: ttor1 who ; respon 
sible to such division chief uch Assistan r Asso 
ciate Counsel or Head Atto1 ; in turn supervise the 
lawyers who compose mil a tee 
of the Coordinated Legal partment iwyel Ree he hes se 14 
except General Counsel serious consideration should be given 
direction by a lawyer ery of 1 
work is by lawvers: admini eee ee LL : governmental agenci being 
by lawyers. Employ: 
transfers, and dismissals 
the ecretary (or comm 1 I | iv ; it] rl | re ALT 
executive subordinates; b acl personnel 
transactions 1s initiated solely by the eneral Counsel 
Upon his recommendation supported by the recommen 
dations of his respectiy | 
lawyers are employed, classified, promoted, transferred 


constantly larger proportior 
in private pract 


uuld supervise 


LlizZed 


or dismissed by the Secretary r commission) or by 


the subordinate executives if and when such power has ng and other pract against 


been delegated to them wvers’ professional work is ind pet in all of the legal 


rated by lawyers. The eneral unsel delegates in legal k of t Department, 
his discretion to Assistant or A iate General Counsel ave at hi rvice the advice and cout 
or other supervisory leg f a lars 
opinions, memoranda of } 
papers or otherwise to rept nt and speak fi | val lirection is distributed downward tl 
Department within the rang f pro o1 rk f n ithin the legal department 
which such supervisory cou is respor firms of York and other | it 
eral Counsel. 

\dministrative c 
fessional direction o1 
partments. While cert 
ent ranks in government 
have been used to aid d 


suggest that such termin 





New CHINESE CONSTITUTION 715 


ing in the employment of lawyers by governmental departments 
can equal or and agencies, of the proper organization of lawyers in 
law partner the public service and of proper professional responsi- 
reasing profes bility and supervision of the work of lawyers in the 
pervision of public service are solved, a long step will have been 
ining ; taken toward the solution of the problem of providing 
adequate compensation, so that the present tendency of 

the best lawyers to leave the government service may 





be abated 
It is in the interest of the legal profession that 
lawyers in public service be selected and employed by a 
method having direct relation to professional standing 
ind ability, that lawyers in public service be so organ 
ized that they may work in the professional atmosphere 
of a law partnership, that there may be proper classi 
fication of lawyers by lawyers governed by principles 
of classification of legal work, rating of professional 
yer abilities by lawyers, supervision and direction by law 
ittempt t vers of lawyers in the public service and line and staff 
fication by organization and responsibility by members of the legal 
juirements profession worthy to direct and supervise the legal opin 
common ions and other legal work for governmental agencies for 
the benefit of the public in a manner consistent with 


lection and — the high standards of service of the legal profession 


THE NEW CHINESE CONSTITUTION 
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Memphis, Tenn., Bar 


Under the old order, in certain cases punishment 
was extended to an accused’s family, and the right to 
compete in the Imperial Examination to which I shall 
refer later, was always open to all applicants who had 
the incentive and industry to compete. 

Parliamentary government is guaranteed by a Peo- 

govern- _ple’s Congress, to be elected by universal, equal and 
enting three direct suffrage, by secret ballot, from the various Dis- 
{ this party, tricts and Municipalities, the Congress to convene at 
pleted and Nanking every three years. 

There is a provision for the election of members to 
essentials this Congress by Chinese citizens residing abroad, of 
\merican whom there are millions. They are now well organized 

and their representatives operate from the large and 
modern administration building recently constructed at 
Nanking 

For the purpose of local government, the nation 
is divided into Provinces, Districts, and Cities, headed 
respectively, by Governors, Magistrates and Mayors, 
the Governors being appointed by the Central Govern- 
ment, and the Magistrates and Mayors elected by the 
people. There are also elected District Assemblies simi- 
lar to our State Legislatures, with authority to enact 
local legislation 

Instead of three divisions of government with 
vhich we are familiar, the Chinese Constitution divides 
their government into five, to-wit: the Executive, Judi- 
cial, Legislative, Examination and Censor, respectively, 
the last two, those of Examination and Censor, having 

no parallel under our system of government. The 

Judicial is also somewhat different, its jurisdiction ex- 

tv] ly tending to the organization and administration of the 
latives, and the oth the right to con in State Courts, as well as the interpretation and application of 


aminations laws. 
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These vyovernment agel ( are denominated 
“Yuans”, a word sometimes used to denominate a 
dynasty and also the name of the Chinese unit of cur 
rency. In the sense it is used here, it means something 


similar to a committee or group of individuals headed 
by the customary executive office 
The first Yuan, and the st 
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principal ones beit g the Minist of Interior, of For 
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The Legislative and Judicial Yuans have, as theit 
names imply, jurisdiction over all legislation and the 
organization and management of the 
respectively. The - operated under the 
supervision of that Yuan begins with a magistrate it 


Judicial System, 
Tudic ial Systel 


each locality, progressing through the successive stages 
of a District Court, a Supreme Court of the 
and, finally, the Supreme Court 
an ornate and commodious build 
completed at Nanking 

The Examination Yuan selects the personnel of the 
government service, and the Censor Yuan exercises thx 
power of auditing the various departments of govert 
ment and has the power of impeachment 

The Examination Yuan is an evolution of the 
ancient Imperial Examination, with which all students 
of Chinese history are These examinations 
recognized no hereditary « open to all 
who had the talent and inc Chey 
were conducted in the past by various Chinese dynasties, 
the successful candidates competing in these examina 
tions composing a class from which th 
of China were drawn 

It was through these competitive examinations that 
ambitious men achieved social 
financial independence, and they drew into public serv 
ice much of the intelligence and ability of the nation 

The National Government has preserved for exhi 
bition at Nanking, from the thousands that were for 
merly there, a group of 
students were immured while wu 
these Imperial examinations 
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Yuan also had its origin in the Imperial Censorate of 
the ancient dynasties. In general, its function was. as 
its name implies, to criticize the government Its 


duties in the past included watchit 
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1¢ Emperor himself, checking overt 
important state documents for mistakes, assisting in the 
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cial corruption In government accounts, 
over state property 
mal occasions 

This Censor Yuan is also vested with the | 
authority to demand of the Judicial Yuan a constitu 
tional construction of any law passed by the Legisla 
tive Yuan, and thus avoid the delay and inconvenienc« 
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AND 
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of Na 


’rocedure 
urt’ — Ie 


| 
Wetroit, 


cedure 


Judicial Section 
Report of Committee of National 
erence of Judi 
Election of Office 
Councils. 
Unfinished Busit 
New Business 
\djournment 


National Conference of Judi 


-. CONFER 
sas ( 
2¢ 


ENC] 
tian 


. 9:00 A. M 


Bi { 


Vice 


ennessee, 
Kansas City, 
West Vir 
Stinch- 
Toledo 


her, 


Announcement 
ittee. 


inating Com- 

Secretary's Hannah, 

ashington, D. C 
Report ot (4 


lianapolis, | 


H. Bredell, 
India 
Report of Cor t n Elections. Al 
Salt Lake City 
Report of 
gram for the (¢ 
rant B. Cooper, Li 


Adiou 


onzo P. Kes 


recommending a 
following year, 
via, Chairman. 


from Pade 0/35 


2:00 P. M 
Room ( 

Open hearings by Resolutions Committee. 
M 


Room ( 
Nominations 


41-00 P 


Meeting of Committee 


nomimnations 


to receive 
SECOND SESSION 
Tuesday, September 28, 9:30 A. M. 
Continental Room 
Joseph D. Stecher, Toledo, Ohio, Chairman, pre- 
siding. 

Reports of Standing Committees. 

Report of Committee on Economic 
LaVergne Guinn, Dallas, Texas. 

Report Resolutions Committee, 
Clark, Topeka, Kansas. 

Report of Nominations Committee. 

Nominations from the floor. 

\djournment at 12 noon. 

(Note: A ballot box supervised by the Committee 
on Elections will be opened immediately upon adjourn- 
ment of the session Tuesday morning and will stay 
open for two hours for balloting of Conference mem- 
bers. ) 


Survey, 


of Robert M. 


7:00 P. M. 


Dinner Dance—Mission Hills Country Club 


Tuirp SESSION 
Roof Garden, Hotel Kansas Citian 
Wednesday, September 29, 9:00 A. M. 
Breakfast 
presiding. 
Announcement of Election results. 
Installation of New Officers. 
Adjournment. 


Joseph D. Stecher, Retiring Chairman, 


10:00 A. M. 


Room C 
Meeting of newly elected officers and Council. 


SECTION OF LEGAL EDUCATION AND 
ADMISSIONS TO THE BAR 
Room 500, Municipal Auditorium 
Wednesday, September 29, 2:00 P. M. 
James Grafton Rogers, Chairman, presiding. 
Appointment of Nominating Committee. 
Report of the Adviser. 
Annual Address of the Chairman. 
Subject for Discussion: What the Law Schools 
can do for the Practising Profession. 
Speakers 
scar ( 
the 
the 
\ssociation 


Hull of Detroit, Chairman of the Board 
\merican Judicature Society, formerly membet 
Executive Committee of the American’ Bar 


ot 


" 
ot 


“Courses for Practicing Iawyers” 
announced later 

“Legal Institutes’—Dean Henry 
University of Michigan Law School. 
“Education for the Practicing Lawyer in Califor 

Professor James E. Brenner of the Stanford Uni 

versity Law School and member of the Council on Legal 
-ducation and Admissions to the Bar 

Discussion. 


S} weaker to be 


M. Bates of the 


nia’ 
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Report of Nominating Committee. 
Election of Officers. 


SECTION Ol] RAL LAW 
Edison Auditorium, Kansas City Power & Light Blda 
10:00 A. M 


presiding 


Tuesday, Septemb 

Charles I. Francis, ( 

Reading of Minutes: 

Synopsis of Minutes, Boston 
ing, August 25-6, 1936 

Minutes of Meeting o ineral 
and Committee of Nine, Colu 
1937. 

Report of Chairman Francis 

Disposition of routine matters 

Address: “State Compacts—A Practical Program 
for Conservation of Natural Colonel Er 
nest O. Thompson, Chairman Interstate Oil Compact 
Commission and Member of Railroad 
Texas. 

Address: “The New 
Ansell, former General Counsel of 
Coal Commission. 


Massachuse tts, meet 


Council 
, Ohio, January 4th, 


section 


Resources” 
Commission of 


Act”’—Burr Tracy 
National Bituminous 


( ruff \ 


2:00 P. M. 


Appointment of Nominating Committee 

Address: “Interstate Transportation of 
Gas”—Honorable Dozier A. DeVane, Solicitor 
Federal Power Commission, Washington, D. C 

and 

William A. Dougherty, Attorney for natural gas 
subsidiaries of The Standard Oil Company (New Jer 
sey), New York City 

Wednesday, September 29, 2:00 P. M. 

Report of Nominating Committee 
Officers. 

Address: “The principles of Petroleum Engineer 
ing which if rightly understood and applied should up 
hold the constitutionality of any reasonable State Police 
Statute designed to conserve, maintain or require the 
efficient use of the reservoir energy of an oil pool to 
enlarge ultimate recovery.”—M. I[.. Haider, Chief 
Petroleum Engineer, The Carter Oil Company, Tulsa, 
Oklahoma. 

Address: “Legal Restraints on Drilling 
duction’ —Northcut Ely, Washington, D. ( 

Report of Committee on Conservation of 
Resources—P. C. Spencer, Chairn 

Report of Sub-committees 

Discussion. 

Unfinished Business 


Natural 
of the 


and Electi mn of 


and Pro 


Mineral 


SECTION OF MUNICIPAL LAW 
Room 500, Municipal Auditorium 
Tuesday, September 28, 10:00 A. M 
Address of Welcome by Georg: 
Counselor of Kansas City 
Reply by Arnold Frye, 
\ddress by Louis Brov 
tration Clearing House, Chi 
Round Table on legislation 
eral Congress, relative to municipal securities, includ 
ing the Lea bill (for the regulation of bondholders’ 
committees and municipal reorganizations) and the 
Sumners bill (amending the Federal Bankruptcy Act 
relative to adjustments of municipal debt) 
Speakers : 


Kingsley, City 


\dminis 


now pending in Fed 


BAR ASSOCIATION 


Joseph F 


Tou RNAI 


Edmund 
Commission Exchange. 
Fred N. Oliver, 
Mutual Savings 
John D. McCall, Dallas, Texas. 
A paper on “Legal Problems 
of Special Revenue Bonds.”’ 
12:30 P. M. 


SECT N LUNCHEOD l RESI 


Burke, Jr., Counsel 


National 


( “ouns¢ l. 


er 
Banks. 


Hon. Murray Seasor 


Speake 
Ohio. 
220 P. M. 
Room 500, Municipal 
Round Table discussion of the 
administration of a municipal law office 
address by Barnet Hodes, corporation 
City of Chicago 
Debate on 
and county governments, 
first-class 
Opened by 


legal problems of con 
with 
cities of Missouri 
Thomas H. 


particulal 
and 
Reed and Char! 


NATIONAL CONFERENCE Ol] 
ERS ON UNIFORM STATE 1 
FORTY-SEVENTH ANNUAL MI 

Trianon Room, Muehleba 

Monday, September 20 
Inclusive 


Monday, September 

The morning and also the evenings 
to meetings of Sections and 
sideration of their work and their report 
ther consideration of their tentative draf 
presented. It is expected that sucl 
at 10:00 o’clock and 8:00 o'clock. 
soon thereafter: 
will be assigned on application at the Reg 
of the Conference in t 


Commi 


as possible. Rooms 


2:00 P. M. 
First SESSION 
] Address Welcome. 

II. Response 

ITI. Roll Call. 

IV. Reading of Minutes of last An: 
V. Announcement of Appointment 

Committee. 
VI. Address of President, Alexand 
VII. Report of Treasurer, Bruc« 
VIII. Repx rt of Secretary, Wm. | 
IX Report ol Executive 

Schnader, Chairman 


Committee 


X. Reports of Standing Committees 

1. Legislative; John P. Deering, ( 

2. Public Information; Harrison 
Chairman 

3. Appointment of and Attendance 
Murray M. Shoemaker, Chairn 
XI. Reports of General 
Drafting; E. E. Br 


s1oner;rs , 


Committees 


1. Legislative 


man. 


2. Uniformity 


Bridgman, Chairman 


of Judicial Decisi 


Agreements 
Chairman. 


3. Compacts and 
O’Connell, 





he Hotel Muehlebach gai 


XI\ 

‘ A men 
Act, Ka 
Uniforn 


hairman 


) 


Amendments t 


R. Har 
Uniform Sur 
Irman 
Uniform A 
Barrett Jones, ( 
Uniforn 
an 
Uniform 


ier, Chairm 


8. Uniform Deat!l 


I awther, Chair1 


Unifor1 


Bogert, Chairn 
11. Uniforn 


} 


Secured Creditors 


nson, Chairmat 
12. Uniform Ae 


nader, Chairmat 


\ 


Uniform Mart 


tanley, Chairman 
15. Uniform 
ipanies, | 


Unif 


State Gov 


\ssociation ; 
ige William 


Lommis 


Hardin, 


Benson, 
Albert 


| rank M 


Instru 
S. Brecken 
Partnership 


sreckenridge, 


Ipson Sims, 
Harry P 
Act, Harry 
rt, Chair 
t, (seorge 


Participation 


tes, Fred T 


Insurance Com 


State, W E. 


Insurance 


Albert 
loint Tort 
ntribution 


Chair- 


ftaymond T 
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21. Uniform Ancillary Administration of Estates 
\ct, Clarence E. Martin, Chairman. 

22. Uniform Act Relating to Method for Dis- 
charge of Sureties from Fiduciary Bonds and Dis- 
charge of Sureties on the Bonds of Public Officials and 
Employees, Bernard C. Gavit, Chairman. 

23. Uniform Acts Regarding Evidence, Frank M. 
Clevenger, Chairman. 

24. Uniform Statute of Limitations Act, Robert 
Stone, Chairman. 

Tuesday, September 21 
9:30 A. M. 
SECOND SESSION : 

Deferred Section and Committee Reports. 

Consideration of First Tentative Draft of Uni- 
form Aeronautical Code, Wm. A. Schnader, Chairman 

Consideration of proposed Final Draft of Uniform 
Criminal Statistics Act, Raymond T. Nagle, Chairman. 

2:00 P. M. 
THIRD SESSION : 

Consideration of Sixth Tentative Draft of Uni- 
form Estates (Property) Act, Henry Upson Sims, 
Chairman. 

Consideration of First Tentative Draft of Uni- 
form Statute of Limitations Act, Robert Stone, Chair- 
man. 

7:30 P. M. 

Commissioners’ Dinner. 

Wednesday, September 22 
9:30 A. M. 
FourtH SEssIon: 

Report of Nominating Committee and Election of 
Officers. 

Consideration of proposed Final Draft of Uniform 
Trusts Act, George G. Bogert, Chairman. 

Consideration of Report of General Committee on 
Compacts and Agreements Between States, Joseph F. 
O'Connell, Chairman. 


2:00 P. M. 
FirtH SESSION: 

Consideration of Third Tentative Draft of Uni 
form Absentees’ Property Act, Harry P. Lawther, 
Chairman. 

Consideration of Third Tentative Draft of Uni- 
form Death in Common Disaster Act, Harry P. Law- 
ther, Chairman. 

Consideration of First Tentative Draft of Act Re- 
lating to Method for Discharge of Sureties from Fidu- 
ciary Bonds and Discharge of Sureties on the Bonds of 
Public Officials and Employees, Bernard C. Gavit, 
Chairman. 

Consideration of Fifth Tentative Draft of Uniform 
(Acknowledgment of Instruments Act, L. Barrett Jones, 
Chairman. 

Thursday, September 23 
9:30 A. M. 
SrxtuH SESSION: 

Consideration of Second Tentative Draft of Uni 
form Expert Testimony Act, Albert J. Harno, Chair- 
man. ° 

Consideration of First Tentative Draft of Uni 
form Act Conferring upon Joint Tortfeasor Discharg- 
ing Liability the Right of Contribution from his Joint 
Tortfeasors, Albert J. Harno, Chairman. 
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Consideration of 
form Ancillary Admini 
ence E. Martin, Chairm: 

Consideration of First Tentative Draft of Un 
form Act for Control of Insurance Companies Illegally; 
Doing Business in tl tate, W. E. Stanley, Chairmar 


rl 


Consideratiot 
form Act for Liquid 
Blythe Stason, Chairmz 

Consideration o sixth Tentative Draft 
form Bank Collection Act, M. S. Breckenridge, 
man. 

Consideratior 
form Limited Part 
Chairman. 

Consideration of proposed mendments to 
Uniform Negotiable Instruments t, Karl N. Lie 
lyn, Chairman. 

2 00 
NINTH 

Consideration of Report 
Uniform Suretyship Act, 
man. 

Consideration of Report of mmit m proposed 
Uniform Act Fixing Basis of irticipation by Secured 
Creditors in Insolvent Estates, Fred T. Hanson. Chai 
man. 


Memorials 


Consideration 
proposed new Unil 
Unfinished Busi 
New Business 
Adjournment 


SECTION OF PATENT, TRADE-MARK 
COPYRIGHT LAW 
Room 201. Municipa basa 
Monday, September 27, 2:00 P. M 
Bert M. Kent 


Report by the 
Announcements 
Memorial to Ama 
Reports of the C 
Tuesday, Septem! 
Appointment of 
and members of the 


Reports of the 


Reports of Committees 
Report of Nominating ( 


officers and members of the ( 
Unfinished Busin 
New Business 
Adjournment 


Annual Dinnet 
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\ssociations, Ill., Chairman of Division, presiding. 


Chairman \. Report by Chairman of Division. 
Washington, B. “Social and Economic Aspects of the Trust,” 
J. M. Broughton, Raleigh, North Carolina. 
Journal, Commentators 
Judge James E. Goodrich, Kansas City, Mo 
R. H. Chrisman, Chicago, I. 
( “Some Recent Considerations in the Invest 
ment of Trust Funds. Louis S. Headley, St. Paul, 
Minn 
Commentators 
Kendall B. Castle, Rochester, N. Y 
George E. Lloyd, Philadelphia, Pa. 
D. “The Function of the Irrevocable Trust,”’ Don 
Kenneth Jones, Chicago, III. 
Commentators : 
George M. Irving, Houston, Texas. 
> , }. A. McClain, Jr., Dean, Law School, Washington 
New York Ane : 6 
University, St. Louis, Mo. 
D. Swaim. E. “Consideration of pending Federal Legislation 
for Control of Investment Trusts and of cooperation 
Charles with National Conference of Commissioners on Uni- 
form State Laws for preparation of a uniform state law 
ner M. Lees- upon subject,’’ George G. Bogert, Chairman. 
F. Reports by Division Committees. 
Douglas Cooperation with National Conference of Com 
F missioners on Uniform State Laws with Reference to 
rrens SYS- Trust Acts, W. F. Bruell, Redfield, S. D., Chairman. 
- S hairman Current Literature in the Trust Field, William F. 
Rhodes, Reeve III, Philadelphia, Pa., Chairman 
Pending Trust Legislation, Ralph H. Spotts, Los 
Angeles, Cal., Chairman 
’ Noteworthy Trust Statutes and Decisions, Walter 
RaaREve Real Ww. Swabenland, New York, N. Y., Chairman. 
Arbor, Program for Trust Division, 1937 meeting, Gilbert 
T. Stephenson, Wilmington, Del., Chairman. 
Professor V. 
man 2:00 P. M. 


Room jor 


R. Evans, 


Reat Property DivistoN—SecOND SESSION 
R. G. Patton, Minneapolis, Minn., Chairman of 
Division, presiding. 

General Symposium on Field of Mortgage Financ- 
ding ing under auspices of Committee on Real Property 
\. “The Relat Probate Court Jurisdiction Financing. ; aa 
; Horace Russell. General Counsel of Federal Home 
s Birminghat Loan Bank Board, Washington, D. C., Chairman, pre- 

W. M. Crool eaumont, Texas, Vice-Chai siding. 
: \. Statement by Chairman Russell. 
ourts with B. Consideration of Means of Commercial Prop- 
Shuford N. erty Financing which will more adequately protect the 
Borrower and the Lender, and at the same time avoid 
Supplanted the waste of past methods of liquidation that has been 
Morton J. our previous practice. (Three papers to be presented 
i and discussion had on this field) : 
mitv among Isaac S. Rothschild, Chicago, Ill. 


General Judi tration,” Hens Upson 


ictratic n” Fran Donald E. Bridgman, Minneapolis, Minn 

J. F. Handy, Springfield, Mass 

C. Draft of a Proposed Uniform Mortgage and 
Mortgage Foreclosure Act for further consideration in 
cooperation with National Conference of Commissioners 
on Uniform State Laws, which will be useful in the 
Home Mortgage and Farm Mortgage Fields 

Commentators : 
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John M. Quinlan, State Illinois Hor 
Owners Loan Corporation. 
George E. 
Laws, New Haven, Conn 
D. “Indenture 
ganizations.” Edmun 
curities & Exchange Commiss 
Commission and pe 
Commentator 
Benjamin Wham, ( 


Beers, Comm on Uniform State 


Real Estate Reor 


presenting the s¢ 


Trustees and 
Burke. Ir.. re 
discuss 


+} 


report 


ndit rmisiation upon us subiect 


Hotel 
Chairman, presid 


Informal Dinner, 

Nathan William 
ing. 

Symposium: ‘Changing 
Nathan William MacChesne 
Green, Northwestern University, ( 


Ala 


Concepts of Property” 
Chicago, Ill 


ll; 


Le on 
Henry 


cago, 


Upson Sims, Birmingham, 


Wednesday, 


Room 401, Mun 


GENERAL MEETING OF SECTION ECO 

Nathan William MacChesney. 

Chairman of Section, presiding 
A. Reports of Division Meetings for Action 
Real Property Division, R. G. Patton, Chairman 
Probate Division, Henry Upson Sims, Chairman 
Trust Division, Georg: Bogert, Chairman 
B. Statement by Cl Section as to 

action desired. 


any 


C. Report of Nominating ( 
D. Announcement of 
= 
and 


Meeting of newly, Officers, 


Chairmen of Divisions 


OTHER ORGANIZATIONS 
ASSOCIATION OF BAR JOURNAL EDITORS 
AND BAR ASSOCIATION SECRETARIES 


Thursday, Septen v M 
Luncheon. 


CONFERENCE ON PERSONAL FINANCE LAW 
Tea R Vncht ee 
Eleventh Annual Meeting 
Edmund Ruffin Beckwith, New York, Chairman 

Tuesday, September 28, 6:30 P. M 


INTERNATIONAI 
PROTECTION OF 


ASSO 


[ATION 
INDUSTRIAI 


FOR THI 
PROPERTY 


BAR ASSOCIATION 


JOURNAI 


Discussion 
mittee in 

Report of 
of Ofhcers 


(7enel 


ATIONAL CONFERI 
BAR EXAMINERS 


THE N 


luesda 10 


Address by the 
California 

“The Relationship of the Law S 
Examiners’”—by Dean Herschel W 
Ohio State University College of Law 
Association of 

“Correlation of Law 
amination Results’—by Horace B. Gar 
Illinois State Board of Law Examiners 

“The Work of Bar Examiners in a 
by Louis E. Wyman, member of th« 
ernors of the American Bar Associatio1 
New Hampshire State Board of Law | 


September 28, 


Chairman— J oh1 


1 


American Law Schools 


School Recor 


Tuesday, September 28, 2 

A Bar Examination Clinic condu 

Board of Bar Examiners of Missouri 
Caldwell presiding 


MEETINGS OF LAW SCHOOL Al 


CIATIONS, LEGAL FRATERNITIES, SOROR 


ITIES AND OTHER ORGANIZATI 


Che toll wing Law School Al 


Legal Fraternities, Sororities and 

hold breakfasts, luncheons and dinne1 

the Annual Meeting of the Ameri 

in Kansas City. Tickets may be pur 
: ' 


1 ] + + ] LJ 
secured a Cile 


mation (yeneral Me 
\ssociation 

{me n Judicature Soc 
Room, Muehlebach Hotel. 
12:30 P. M 
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eon, \ edne sd 


T uk sd i\ 
Law § 
September 29, Unive 
S. Wright, Chairman of Arrangements 
Buiding, Kansas City, Mo 
Columbia Laz Sch 

Wednesday, S« 29, Roof ( 
Citian, Speaker, Hon. Edward R 
Senator from Nebraska, Edward 
\rrangements, 70 Pine Street, 

School 


ptember 


Cornell 
Thursday, Sep 
l, Muehlebac! 
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H ] Hogar 


' 


NS 








\MERICAN Bar ASSOCIATION JOURNAI 





Preserve 


LEATHER 
BINDINGS 


ut the 
mong the readers of this pub- 


We are highly gratified wide-spread acceptance of 
ir fine leather conditioner 

From coast to coast ind border to bore er owners 
of fine leather bound 
No doubt 


ilso restores to fine condition 


heation 


books order and re-order Lexol. 


that Lexol 
articles such as 


finding out 
other leather 


desk pads, 
golf 


our new friends are 
and such personal 


club grips, gun 


boots 


brief cases, 


irticles as shoes, bags and 


cases. etc. 


Le xol « ounteracts the cde structive effects of «¢ orrosive gases, 
and dry rot by lubricating the fibres of 
rubbing in—no or waxy 
simply rub surface with 


excessive morsture 
leather throughout. No 
residue. To restore original lustre 
clean cloth after Lexel has dried into leather 

We shall be glad to send 
to fill orders ur needs, either direct or through 
iny dealer Pint $1.00, Gal. (8 pints) 


$4.00 


THE MARTIN DENNIS COMPANY 


895 Summer Ave., Newark, N. J. 
Dependable Products Since 1893 


greasy 


1 free sample upon request and 
to meet yo 


you may designate 














A BINDER 


for the 


JOURNAL 


We are prepared to furnish a binder into 
which separate issues of the Journal can be 
inserted and from which they can be de- 
tached with ease by means of a special 
device. 


It can be used merely for current numbers 
or as a permanent binding for the volume 
and placed on the shelf with other books. 


Some desirable features: 1. The Binder 
opens flat. 2. There is no tightness of the 
inside margin. 3. There is no tiresome 
punching of holes in side of the issue. 


The Binder has backs of Art Buckram, 
with the name “American Bar Association 
Journal” stamped on it in gilt letters, and 
presents a rather handsome appearance. 


The price is $1.50, which is merely manu- 
facturer’s cost, plus mailing charge. Please 
mai] check with order. 


AMERICAN BAR ASSOCIATION 


JOURNAL 
1140 NORTH DEARBORN 8T., CHICAGO, ILL. 


| of fact, 








A Secretary 
talks ahout 
her Boss 


“e 9 

I m a good sec- 
retary to him and he 
knows it. But I do wish 
he weren't so old-fash- 
ioned. He’s not an old- 
fogey, really. As a matter 
he’s real nice 
looking. But I know what 
those wrinkles creeping 
around his eyes are from. 
He thinks it’s hard work. 
I know it’s because he 
does some things two or 
three times when he 
could get them done at 
once. 

“Take the correspond- 
ence, for instance. He 
reads the letters when 
they come in—puts them 
to one side to answer 
later—all in a bunch. If 
he had an Ediphone at 
his elbow, he'd just pick 
up the receiver and an- 
swer right away—no dif- 
ferent than using his 
telephone. 

“Of course, I'm not 
complaining much, 
I mean. He means to get 
his dictation done before 
he leaves the office at 
noon. But he seldom 
does. And there 7] am 
explaining to the boy 
friend why I'm late again. 
And he doesn't get to his 


PREFERENCE FOR 


EDIPHONE 


golf game after all—or he 
misses seeing that impor- 
tant client he surely 
meant to see that after- 
noon. 

“Really, I think he’s 
awfully foolish. He’s let- 
ting detail ride him too 
hard. He and I could 
both get lots more done 
if he'd adopt Ediphone 
Voice Writing. He'd have 
a better job. And so 
would I.” 


An Ediphone permits 
you to handle instruc- 
tions, memos, inquiries, 
letters, reminder-dates, 
the minute you think 
about them . im 
creases your personal 
business capacity 20% to 
50%. For every activity 
where “your voice points 
the way,” use an Edi- 
phone. Investigate! For 
details telephone the Edi- 
phone, your city, or write 
Dept. AB37, Thomas A. 
Edison, Ine., West 
Orange, New Jersey. 


VOICE-WRITE WITH THE 


Ediphone 


The Edison Invention for Business 


PERSISTS 
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of Arrangements, Woodward Building, Washington, 
Se 

Harvard University Law School Alumni, Lunch 
eon, J hursday, September 30, Trianon Room, Muehle 
bach Hotel, Speaker, Hon. Edward R. Burke, United 
States Senator from Nebraska; Frank E. Tyler, Chait 
man of Arrangements, Dwight Building 


Mo. 





Kansas ( ‘ity : 


lota Tau Tau Legal Sorority, Breakfast, Monday, 
September 27, Ball Room, Hotel Kansas Citian, 

Kansas City School of Law Alumni, Luncheon, 
Thursday, September 30, Roof Garden, Hotel Kansas 
Citian, James A. Moore, Chairman of Arrangements, 
Bryant Bldg., Kansas City, Mo. 

Kappa Beta Pi Legal Sorority, Luncheon, Thurs 
day, September 30, at 12:15 o'clock, The Woman's 
City Club, 1111 Grand Ave., Kansas City, Missouri. 
All Kappas planning to attend the American Bar Asso 
ciation Convention, please notify Margaret M. McGav- 
ern, 3118 Agnes Ave., Kansas City, Mo 

University of Kentucky Law School Alumni, 
Luncheon, Wednesday, September 29, Baltimore Ho 
tel; Grover C. Thompson, Chairman of Arrangements, 
First National Bank & Trust Co. Bldg., Lexington, Ky. 

Michigan University Law School Alumni, Lunch- 
eon, Tuesday, September 28, Banquet Room, Muehle- 
bach Hotel, William C. Michaels, Chairman of Ar- 
rangements, 906 Commerce Building, Kansas City, Mo 

University of Missouri Law School Alumni, 
luncheon, Thursday, September 30, Continental Room, 
hotel Kansas Citian, L. L. Knipmeyer, Chairman of 
Arrangements, Commerce Bldg., Kansas City, Mo. 

Phi Alpha Delta Legal Fraternity, Luncheon, 
Wednesday, September 29, Junior Assembly Room, 
President Hotel, Dwight H. Green. Chairman of Ar 
rangements, 231 South 
nois. 

Phi Delta Delta Legal Fraternity, Breakfast, 
Wednesday, September 29, Francis I Room, Baltimore 
Hotel, Mrs. Mabel Dillon, Federal Bldg., Kansas City, 
Mo., in charge of Arrangements. 

Phi Delta Phi Legal Fraternity, Dinner 6:30 
Wednesday evening, September 29 

The Texas Society, Luncheon, Tuesday, Septem 
ber 28, Junior Assembly, President Hotel, Harry P 
Lawther, Chairman of Arrangements, Tower Petro 
leum Bldg., Dallas, Texas 

Vanderbilt University Law School Alumni, 
Luncheon, Wednesday, September 29, President Hotel, 
Elliott Jones, Chairman of Arrangements, Scarrit 
Building, Kansas City, Mo 

University of Virginia Law School Alumni, 
Luncheon, Wednesday, September 29, Private Dining 
Room No. 2, Muehlebach Hotel, Powell C. Groner, 
Chairman of Arrangements, 728 Delaware St., Kansas 
City, Mo. 

Yale Law School Alumni, Luncheon, Wednesday, 


LaSalle Street, Chicago, Illi 


September 29, Private Dining Room No. 1, Muehle 
bach Hotel, Dean Charles E. Clark, Chairman of Ar 
rangements, Yale University School of Law. New 


Haven, Conn. 
Why American Criminal Justice Is a Failure 
(Continued from page 702) 
just as is today the common-law of England. What | 
say is that our criminal procedure should be amended 
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in such a manner that American jurors will be con 


] | 


vinced that the accused has had a fair deal They will 


not convict when they feel, in their heart of hearts, tl 


the cards are stacked against him. 


English jurors are interested simply an 


knowing whether or not the cards were furnished by 


the purveyor to the Court, shuffled by the proper func 
= cs ‘ 
tionary and dealt according to the rules of the gam 


It is because Americans challenge the rules of the game, 


when they consider them arbitrary and unfair, that they 
acquit in many cases where Englishmen would convict 


If we are dissatisfied with present conditions these rules 
of the game should be changed. They never will be as 


long as we live in the fool’s paradise that the Common 
law is perfect and that because it gives the English tl 
type of justice they want, it should necessarily be work 


able in this country. 


Scottish Marriage Law 
The departmental Committee appointed to inquire 
into the law of Scotland relating to the constitution of 


marriage and to recommend what changes, if any, are 


desirable, has issued its Report. It deals with Regular 


marriages, namely, those which are celebrated by a 


minister of religion before at least two witnesses afte! 


due publication of banns or after statutory notice to the 


Registrar has been given, and Irregular marriages 
which proceed on the principle that present consent 
makes marriage. There are some very interesting facts 
about the Gretna Green marriages in the Blacksmith’s 
shop. That runaway marriages took place at Gretna 
prior to 1854 between persons who crossed the border 
from England in order to take advantage of the eas\ 
marriage law of Scotland is beyond dispute, but ther: 
is no evidence to show that these marriages ever took 
place over the anvil at a Blacksmith’s shop, or that 
a blacksmith presided. The Report states that in con 
sequence of the Scandal which arose from these mat 
riages, Lord Brougham’s Act was passed, which re 
quires a residential qualification. This resulted in the 
stoppage of runaway marriages from England; but 
some years later many fictions became current 
circumstances and conditions under which the old run 
aWay marriages were celebrated. 

In or about 1890 the buildings now known as the 
Gretna Museum and Blacksmith’s Shop, were put 
chased by a farmer named Mackie, and in 1900 he dis 
continued the blacksmith’s business and turned the shop 
into a museum, with a room for the purpose of carrying 
on a marriage business. He purchased a number of 
so-called relics and made a charge of 6 pence per 
person for admission to the museum. It is known that 
12 of these relics are spurious, and the genuineness of 
the remainder are open to doubt. Mackie issued a pam 
phlet declaring that the old days had returned and that 
the blacksmith’s shop was open for the celebration of 
marriages. An offer of 10s. was made to the first 
couple to be married there. The money was earned 
by a couple of tramps. The proceeds from marriages 
and entry fees to the museum in 1932 were proved to 
amount to over £2,000. 

The Committee has effectively destroyed the ro 
mantic associations which had gathered round the 
blacksmith’s shop during the past thirty-six years, and 
the Report recommends that the law of Irregular mar 
riages be abolished, and that a new form of civil mar- 
riage be instituted, which should have equal status with 
regular marriages 4 


| solely in 



























Current Events 


Senator Hugo LaFayette Black of Alabama Nominated 
by President Roosevelt for Associate Justice of the 
United States Supreme Court and Confirmed by Sen- 
ate — Opposition in Committee and on Senate Floor 
Unavailing-—New Justice’s Career 


RESID [ ELT 1 nvestigation of Senator Black’s qual 
P:: te . t ’ fications. Senator Copeland raised the 
Black f A is Justice Ku Klux Clan issue, asserting that Sen 
United Stat Court, su tor Black had had the overwhelming 
eeding Justi ter, and the upport of that organization when he 
Senate cont nt t on ran for the Senate the first time, and 
\ugust 17 | 3 to 16 le leclared this was sufficient reason for 
received his c¢ the Pre rejecting the nomination. Senators 
dent on August | esigned f1 \ustin and Burke argued that the re- 
the Senate ter he took ently passed Supreme Court retirement 
the oa ll had increased the emoluments of the 
Senator ty-o1 I 1 position and that the appointment, there 
ve and | e Senate since fore, fell under the constitutional pro- 
1926. He obtai gal education hibition against the appointment of any 
the Uni i, graduat member of the Senate or House to an 
ng from t I LOU fice the emoluments of which had been 
ved il t n Ashland nereased Curing the term for which 
ind) Birt they were serving. 
der in t 19] ! Senator Bridges made a motion to 
1915 he t ty I ut recommit, which was supported on the 
During the wa I floor by various Senators. Senator 
sioned as capt artilles t [vdings argued that, in fairness to the 
the close ned to | nominee, every report involving his 
ite tice t lu t unt ualifications should be 
election to t nvestigated and its truth 
The cor ed approval r falsity established. 
the nominat the Senate Jud Senator Johnson also 
ciary Cor ttee te of 13 to 4. urged delay, stating that 
Senators Kir 1 \ustit 1 the Senator was not 
Steiner voting t egatiy Sel htted by temperament or 
tor Borah of t ttee sid tl lisposition to be a mem 
‘ essi01 ber of the Supreme 
{ Court 
on. act to Senator Burke Senator Ashurst, 
rgely devoted iestion of the Chairman of the Judici- 
technical eligibilit Senator Black for iry Committee and Sen- 
the positior ge that Senator ator Schwellenbach took 
Black was sup} by the Ku Klux up the defense of the 
Klan. and had political relations nominee and urged defeat 
ith that bod not figure in the of the motion to recom- 
Co ’ tol mit. Senator Ashurst de- 
Senat DI lared that the people 
tion ( who sought the rejection 
nominat ( Senator Black’s nomi- 
ppeat nation were of the same 
‘ s y 9 " ictior chool as those who op- 
the Committ r hen Senator posed Justice Butler be 
Assatins ofa nending further cause he is a Catholic and 
estigatio1 f 4 galitv of the ay Justice Cardozo because 
ntment lific the he is a Jew. He added 
scene anaee e dete: he was speaking of peo- 
_oange se ‘1 Senator ple outside of the Sen- 
oie mor ' t formally and the ate. Immediately after 
tion ¥ ' Senator Ashurst con 
[The confirmat the Senate fol- cluded, the question was 
ved with lik lition [There were put and the motion to re- 
x hours of d { luring which the commit was lost, 65 to HON, 
of ent t ed 15. Senator McGill also \ssociate 
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spoke in support of the nomination, and 
Senator Connally challenged the con 
tention that the retirement bill had in- 
creased the emoluments of members ot 
the Supreme Court, Replying to the 
argument that the nominee had had no 
judicial experience, the Senator said 
that the same thing could have been 
said of Justices Butler, Sutherland, 
Brandeis, Stone and Roberts at the 
time of their appointment. 
FOR CONFIRMATION—63 


Democrats—57 


\dams Ellender Moore 
Andrews George Murray 
Ashurst Gillette Neely 
Bankhead Green Overton 
Barkley Guffey Pepper 
Jerry Harrison Pittman 
Bilbo Hatch Pope 
Bone Herring Radcliffe 
Brown Hitchcock Reynolds 
( Mich.) Holt Schwartz 
Brown Hughes Schwellenbach 
(N. H.) Johnson Sheppard 
sulkley ( Col.) Smathers 
Bulow Lee Thomas 
Byrnes Lewis ( Okla. ) 
Caraway Logan Thomas 
Chavez Lonergan ( Utah) 
Clark McAdoo Truman 
Connally McGill Van Muys 
Dieterich McKellar Wagner 
Donahey Minton 
Republicans—-3 
Capper Frazier Nye 


HUGO LAFAYETTE BLACK 


Justice of the U. S. Supreme Court 
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: te ’ , , , , ou 
Farmer-Labor—2 judicated directly by the courts. It is Board or one of the referees, such a 
PE aahee - ‘ . , , : , in 
Shipstead — argued that because the referees and representative is engaging in the prac 
rogressive h - : ° . z 
_ = 8 members of the Board are not required tice of law and therefore comes under . 
La Follette . \ kk ‘ . ° . 4 >? in 
. _ on DY ur ns Con 21)Sz »or1S- he 2 . pril 2 9335 
AGAINST CONFIRMATION—16 by ou orkmen ompensation leg the ban of the Act of April . 5 6 ba 
a ‘ ation to be learned in the law, the quali P. L. 66. In the case of a corporate 
Democrats—6 , co 
—_ . ’ , fications of those appearing on behalf of party, such as the Globe Indemnity 
Burke Copeland Glass ) ee 
3yrd Gerry King the parties should not be required to Company by whom defendant is em- . 
Republicans—10 conform to a higher standard than those ployed, there can be no legal represen- 
Austin Hale Steiwer of the presiding officials, but in some tation at all except by counsel, because ™ 
3orah Johnson Townsend measure the same contention would a corporation can not appear in propria Si 
> . . * “se 1.34 * . - . j 
oa , C alif.) W apply to the exclusive province of law- persona by 
avis oage rs to aroune casec hefor ee if las P - an 
PAIRS is SIGUE Casey Herre Eres oO lay [he decree of the lower court enjoin 
men. The function of attorneys is to | : , in jo 
Tydings with Norris, Gibson with Duffy ' : ing the defendant from su practice “e 
ae - - ; : make sure that only proper evidence is : ; s 6] ea ‘ 
Vandenberg with Russell Harrison imitted > Semkeatt hal was affirmed except as to the prepara pa 
stg Sree . oii ran idmitted, anc wically to marshal 1 7 ; ; ‘ 
transferred his pair with McNary t , rca — TAS ' tion and filing of pleadings in workmen's | 
O'Mahoney and voted yea for the consideration of the fact-finding . ' 1 th 
’ 2 , compensation cases, which the Court ‘ 
ca — tribunal a ; : tu 
‘ : . , , . said were executed on forms prepared : 
Justin Miller’s Appointment Of course a claimant may, it > earl — 
"sites ‘ —— as ay ; by the Board and were uniformly so ; 
President Roosevelt has appointed e so desires, appear in workmen's com- ‘ : ; pe 
, . . simp *~haracter as not to ris O > 
Hon. Justin Miller to the Court of Ap- pensation cases, as in all other judicial S'™P!€ '™ character as not t e to the it 
peals of the District of Columbia. Only proceedings, without being represented dignity of pleadings as that term is pa 
recently he appointed him a member of by counsel. All that is here decided is "derstood in other judicial proceedings en 
» Joar r Tay ae 1 Oo i] j 4 = 2 ‘ ae it FIT } 
one ot — fy Judge Mil that, if any person other than a member [t is only when a hearing is begun be ua 
he en — "Ba 2 Mirco _ — = ot the bar participates on behalf of an- fore a referee that the representation of pr 
the American Bar Association and his . , : 
— “ - ther in hearings and proceedings be- a party constitutes the practice of law, a 
many friends will rejoice at this further ' : ; , 
promotion fore the Workmen’s Compensation the Court said 
tic 
Sa! 
tia 


Participation in Hearings 
Before Workmen’s Com- wy . en 
pensation Commission ashington Letter tio 
Declared to Be Prac- Chandler Bankruptcy Bill -ourt in which appointed this provision $2 











4 il y 
tice of Law oe ogee . po 
no ) ing ) vel to present n 
ice 0 aw HE bill, H. R. 8046, by Representa applying, oil Seago no 
; ; ia ~umbents. Cre s, at their first 
N a decision by Justice Stern in the tive Walter Chandler, of Tennessee, ~~ eanors, fon the 
eae cok Shinate mb 4 1 constitutes the first general overhauling ™eeting, might appoint a committee of 
case of Shortz et al. v. Farrell (No et to h: hre , ; the 
133, January term, 1937) the Supreme the bankruptcy laws since 1898. It "Ot ‘ess than three of their number to tru 
99, Je ar) . . ut I - é “Ons ‘ ‘ ice } ors s fs , 
Court, Eastern District of Pennsylvania passed the House August 10th but it A ee ee eee sid 
’ - t hill alll« : + > ‘ mictre th ec . Loa 
on June 25 held that a layman who was WS too much to hope that it would be om nea coral rag ce aan qu 
- ; . . ; ; . , committee having icial standing witl 
engaged in preparing and trying cases ¢nacted this session. There are included | ee eee Seen See Co 
7 : os 7 ep eee by the N the right to submit to the court any 
before workmen’s compensation referees SOme ot the changes proposed by the Na- t " ' ie sto 
swig oa P - question aftecting ; Inistratior : 
was practicing law. The leading bar as- tional Bankruptcy Conference in 1935 ~e ag ene-vagninet =e sur 
Ae : ; ; amination of the bankrupts in all cases 
sociations in Pennsylvania, as well as \ summary by the Judiciary Commit ; de 
the ins} Be. . at would be made mandatory instead of 
representatives of insurance companies, tee of the House indicates the following Ti . 
es . . on . - permissive, Ime tor hiing Claims 1s “f¢ 
participated in this case. The Court purposes of the bill: (1) clarification of — oe . if 
ws ‘i , . made to relate to the date t the first 
said: definitions, (2) increased efficiency of , : ex 
4 or a : -_ . . > ' . ." meeting of creditors instead of the date 
[he application of the Work- administration, (3) clarification of pro- dic -" TT agertss szlounang if 
2 4 ‘ ; Ot adjudication. > amount of wage 
men’s Compensation Act frequently in- visions on jurisdiction of the bankruptcy led aa mage 5‘ sul 
. ; ‘ : “" entitled te riority is hx S600 ‘ 
volves delicate problems of law and _ courts, (4) improvement of procedural ' “grein es Fy 
. oe : : 4 ‘ ; “arned wi ! ree months a ‘laims - 
fact. The Board considers legal ques sections, (5) tightening of enforcement ~ al Poe Taree Seen and claim am 
° . . Oo! Saiesmen - nmissiotr wo ing 
tions, applies legal rules, and weighs of criminal provisions, (6) decreasing . rvetigs "7 23 ~ rking onl 
~ ; : na » . » included rarer 
facts in the light of legal principles. It evasions by bankrupts and granting cer- part time cowd b ryan _— pla 
has power to issue subpoenas, administer tain new privileges, (7) increasing ?: peg tase oat ap except in mi: 
° , , : - ; © of a landlord, and his priority woul 
oaths, and require the attendance of wit- effectiveness of provisions relating to , ; os P ee tha 
nesses and the production of books and discharge, (8) pertecting the sections anrere e Sere ee yg a 1s 
documents. . . The proceedings, though relating to liens, fraudulent conveyances, ?4"% and which mad accrued within as 
less technical, are conducted much as and title of trustee, (9) providing a three months of bankruptcy vie 
a Thev are eccentially of a ind -isdic he bankrupt ourt 
in court. They are essentially of a judi- more workable section as to partner Jurisdiction of the bankruptcy court a 
cial character. Were they transferred chips, and (10) prescribing an improved WOuld be extended in such matters as 40 
- - « 1 ow 16 fore 4 
to a court room and carried on before composition procedure suits by receivers, determination of the 
a judge, it would be readily perceived Leseraees ee ae ae See ; 
tl : . ] I - - ; Among the outstanding administra- GWT interests, the closing of dorm ing 
é *y involve the same fundamenta ? a er poe : 
pe one saat waar ‘te ; , ame ; tive provisions would be these [The estates, and the removal of trustees in wo 
characteristics ot 1¢ determination oO . . ‘ | , . ‘ , . ] . 
i jurisdiction of referees would be ex- bankruptcy. Bankruptcy courts would Th 
property rights and obligations ot a ; ' ' ; tee sie tee, dame a ae pr 
- - ‘ ey tende “ar d ae ‘nlarge K . be give ower to reguiate the adminis Oo 
parties as do other judicial proceedings r ied, their uties, enlarged, an re £ I : 
: : : auirements ac« , iT alific o tri 1 > y recéiversnips, assign C 
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New Hampshire, New Mexico, Rhode raised Among other requirements ments for benefit of creditors, etc., su ito1 
Island, Tennessee, and Wyoming, con uuld be one that they be members in pervened by bankruptcy proceedings we 
troversies in compensation cases are ad- good standing of the bar of the district within four months. Real estate, located ing 








outside the district where the proceed- 
ings are pending, might be subjected to 
a lien by the referee, or any party in 
interest, filing a certified copy of the 
bankruptcy petition in the records of the 


county where the real property is lo- 
cated. 

An attempt would be made to make 
more workable the partnership provi- 
sions. A joint petition might be filed 


by or against a partne ship as an entity 
and one or more of the partners; non- 
joining partners might contest the pro- 
and all the general 
partners individually adjudicated, 
the partnership entity itself, without 
further petition, would also be adjudi 
cated bankrupt. Where an involuntary 
petition is filed against a partnership, 
it could any general 
partner. 
entity would not discharge the individ- 
Che partnership 
Sag 


ceedings ; where 


are 


contested by 


of the partnership 


be 


Discharge 


ual. general partners 


provisions also might apply limited 


partnerships. 


In respect to corporate reorganiza- 
tions, the jurisdictional amount neces- 
sary for the filing of a creditors’ peti- 


tion is increased to $5,000 in claims li- 
quidated as to amount and not conting- 
ent as to liability. An involuntary peti 
tion might be filed by an indenture trus- 
tee. In cases where the 
$250,000 or more, the 
point an independent trustee who need 
not be a resident of the district. Where 
the indebtedness is less than that amount, 
to appoint a 


indebtedness is 


judge is to ap- 


the judge has discretion 





trustee or continue the debtor 1n posses- 
sion. Notice of hearings would be re- 
quired to the Securities and Exchange 
Commission as well as to creditors, 
stockholders, indenture trustees, and 
such other person the court may 


designate. 
organization plans, 
not 


As to corporate 
if the scheduled i1 
exceed $3,000,000 the 


debtedness does 
judge may, and 
amount he shall, 


and 


if it does exceed that 
submit the plan to the 
Exchange Commission for investigation 
report, the being 

Before a judge would approve a 


Securities 


rt 


and report advisory 
only. 
plan, the Securities 
mission would file 
that it does not inte 
is a provision for amortizing, 
a sinking fund, debts extending for pe- 
five years, with pay- 


and Exchange Com- 
a report or indicate 
nd to file one. There 
through 


riods of more than 
ments to be continued for not more than 
40 years. After a plan is accepted by 
the required majorities, notice of a hear- 
ing its confirmation 
would be given to all 
The fact of his having 
to the plan at a previous hearing would 


looking toward 
parties in interest 


raised objections 


not impair the right of a debtor, cred- 
itor, or indenture trustee, or stockholder 
to object to confirmation. Persons seek- 


ing compensation and allowances would 
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be required to file with the court state- 
ments disclosing any trading in securi- 
ties of the debtor. In cases where there 
has been such trading during a proceed- 
ing by persons acting in representative 
or fiduciary capacities, compensation 
would be disallowed. 

Relief of debtors, where bankruptcy 
is not necessary, is provided through a 
right, unger certain requirements, to ex- 
tend secured debts by the filing of an 
original proceeding for relief. The 
debtor could make an offer of settlement 
on any terms, subject to approval by 
the court, who would give considera- 
tion to its fairness and equity in respect 
to the creditors. The debtor might be 
continued in possession of the property 
during pendency of the proceeding. 
There might also be permitted, through 
a similar proceeding, the settlement, sat- 
isfaction or extension of time of pay- 
ment of debts secured by real estate. 

Wage earners seeking debt relief 
would be able to make arrangements 
with their creditors both secured and 
unsecured. Secured creditors would be 
dealt with individually and those un- 
secured as a class. Enforcement of the 
plan would be obtained by the debtor 
submitting his future earnings to the 
supervision and control of the court, 
who, upon proper showing of cause, 
might later modify the amount and 
time of payments provided in the plan. 


Organization of Department of 
Justice 


Creation of the Department of Justice 
occurred pursuant to the Act of June 
22, 1870. However, the consolidation 
of the legal offices of many of the gov- 
ernment agencies into that Department 
did not take place until May 31, 1918. 
\nd it was not until 1933 that the tax 
litigation of the federal government in 
the courts was brought into the De- 
partment’s tax division. Much of the 
government’s law work, of course, still 
is done in the other Departments and 
agencies outside the Justice Department. 

There has been an office of Attorney 
General since September 24, 1789, but 
during the first 81 years of its existence 
the incumbents were not burdened with 
the management of a government de- 
partment. From the original set-up of 
the Attorney General and one clerk, 
that office has grown until the present 
\ttorney General, Homer S. Cummings, 
of Connecticut, commands a staff of 
8,795 persons. One of the less familiar 
functions of the Attorney General, 
which is still maintained, is that of ren- 
dering legal opinions to the President 
and the heads of the executive depart- 
ments. 

The Solictor General passes upon the 
taking of appeals by the United States 
to any appellate court and is in charge 
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of all matters which the United States 
has before the Supreme Court, although 
the Attorney General himself appears 
for the Government in cases of excep- 
tional gravity and importance. The 
Solicitor General is Stanley Reed, of 
Kentucky. Since adoption of the Ameri- 
can Bar Association’s new constitution 
at the annual meeting in 1936 both the 
Attorney General of the United States 
and the Solicitor General have been ex- 
officio members of its House of Dele- 
gates. 

Departmental administration, person- 
nel, and legislation affairs are attended 
to by the Assistant to the Attorney Gen- 
eral, this position now being occupied 
by Joseph B. Keenan, of Ohio. There 
are six Assistant Attorneys General in 
charge of divisions and a number of 
other units and bureaus. 

The Antitrust Division, headed by 
Robert H. Jackson, Assistant Attorney 
General, is in charge of enforcing the 
laws against monopoly and restraint of 
trade. This Division also handles cases 
involving the laws and regulations of 


the Interstate Commerce Commission, 
the Federal Trade Commission, the 
Federal Communications Commission, 


and attends to litigation arising out of 
such statutes as the Stockyards Act, the 
Securities Act, except crimes, the Grain 
Futures Act, the Radio Act, the Agri- 
cultural Act, and sundry labor legisla- 


tion. 
The Tax Division, under Assistant 
Attorney General James W. Morris, 


prosecutes and defends suits growing 
out of taxes and handles appellate pro- 
ceedings therefrom, including appeals 
from the Board of Tax Appeals. The 
duties of this Division include also the 
enforcement of tax liens and appearing 
in mandamus, injunction and other pro- 
ceedings involving the tax laws. 
Claims Division of the Department is 
conducted by Assistant Attorney Gen- 
eral Sam E. Whittaker. Here are han- 
died money suits against the United 
States and those in its behalf. A few 
of the situations wherein such suits have 
arisen have been from contracts for the 
erection of public buildings, the con- 
struction of battleships, the dredging 
and otherwise improving of harbors and 
rivers, the building and maintenance of 
sea walls, dams, locks and drydocks, the 
procurement of army supplies and the 
carrying of the mails, and there have 
been suits alleging the infringement of 


patents. 
The Lands Division, administered by 
Carl McFarland, Assistant Attorney 


General, conducts litigation involving 
public lands, suck as the national for- 
ests, reclamation and irrigation projects, 
national monuments, reservations, and 
land acquired for river and harbor or 
other use by the government. This 
Division also handles federal power 
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litigation, territorial and insular aftairs, 
and Works Progress Administration and 
Public Works Administration matters. 
Some of the questions involved pertain 
to the securing of rights of way, con- 
demnation proceedings, the sale and 
purchase of land and the rendering of 
opinions on titles before public funds 
may be expended. Legal questions aris- 
ing out of Indian affairs and their prop 
erty come under the attention of this 
branch of the Department. All this 
work necessitates a substantial force of 
attorneys located in the field as well as 
in Washington. 


Prosecutions for law violations are 
conducted by the Criminal Division and 
by the United States Attorneys. This 
Division is in charge of Assistant At 


torney General Brien McMahon. It has 
to do with matters of criminal practice 


and procedure, indictments, grand 


juries, search warrants, passports, alien 
enemies and extradition. Here are han 
dled cases arising under the national 


bank act, crimes on the high 
under naturalization laws, under laws 
relating to alcoholic beverages ind 
prosecutions of kidnappers and rack 
eteers. 

The Customs Division of the Depart 
ment of Justice has its headquarters at 
201 Varick Street, New York City, and 
is administered by Joseph R. Jackson 


Assistant Attorney General. The duties 
of this office involve the protecting of 
the interests of the United States in the 
reappraisement and classification of im- 
ported goods and all litigation incident 
to customs matters. 

Other branches of the Department 
which also do very important work bu 
generally not requiring so large a force 
as the foregoing six Divisions, are 
Office of the Assistant Solicitor General, 
the drafting of official opinions, Execu- 
tive orders and proclamations and the 
handling of certain offers in compro- 
mise; Federal Bureau of Investigation, 
detection of crime and apprehension of 
criminals; Prisons; 
of Parole; Bureau of War Risk Litiga- 
tion; Taxes and Division 
liquor taxes, bankruptcy clams 
ures, and certain compromises 
istrative Assistant to the Attorney Ger 
eral; Pardon Attorney; the Attorney 
General’s Survey of Release Procedures. 
and the Alien Property Bureau 


Bureau of Board 


Penalties 








The Treasury’s Marksmen 

Improvement of the marksmanship of 
its agents has become a settled policy 
of the Treasury Wepartment. At the 
beginning of his administration, Secr: 
tary Morgenthau ordered that all law- 
enforcement officers of the Department 
who are required to carry arms should 
be trained by the Coast Guard to qualify 
as expert marksmen. The small 
competition this year was hek 
10th and 11th at the Camp Sims range 








f the District of Columbia National 
Guard. 


There was a competition for the win- 
ning five-man team between the several 
services of the Treasury Department, 
which was won by the Customs Serv- 
ice. Then there were the individual 
medal matches; but the new feature of 
the 1937 competition was a match to se- 
lect a six-man team out of the 48 Treas- 
ury agents competing, to represent all 
Treasury law-enforcement agencies at 
the National Championship 
tournament at Camp Perry, Ohio, the 


firearms 


* 
Junior Bar 
[ the January meeting of the Coun 
cil, your Secretary was appointed 


1 one man Transportation Committee. 
Because of the vast number of railroads 
ing into Kansas City, the lack of 
uniform direction of travel, due to 
central location of Kansas City, and 
the notable lack of success of 
trains” in the past, the writer has made 
no effort to work up plans for a special 


“special 


trair Instead, he has tried to ascer- 
in what trains Conference members 


planning to take, so he might 
others as to the trains upon 
hich they might expect to find Confer- 
ce members. 
“Golden Arrow” 
ig New York on September 24 at 
35 p. m. 
+:55 p. m. on the 25th is being utilized 
This train connects with the 
\tchison, Topeka & Santa Fe’s “Cali- 
fornia Limited” which leaves Chicago 
it 9:45 p. m. on the 24th and arrives at 
Kansas City in the morning. Others, 
going by way of St. Louis, are using the 
“American,” which 
leaves New York at 8:20 p. m. Septem- 
ber 24, arrives at St. Louis at 4:44 p.m. 
m the 25th, and connects with the Wa 
bash’s “Midnight Limited” getting in 
Kansas City Sunday morning. Some of 
p are leaving at 6:45 
1 on the Boston & AI- 
vany's “Niagara.” They will arrive in 
ago 24 hours later and also make 
~onnections with the ‘California Lim- 
ited” to Kansas City Members from 
the South and West are using trains 
which arrive in Kansas City 
orning From the Southeast, “The 
Kansas City 


Jacksonville at 9:05 p. m. on September 


Che Pennsylvania’s 
and arriving at Chicago at 


yy some 


ennsylvania’s 


the Boston grot 


1 
on the 24tl 





Sunday 
Florida Special,” out of 


24, seems to be the favorite. “The Over 
land Limited,” departing from San 
Francisco at 8:20 p. m. on September 
23; “the North Coast Limited,” out of 
Seattle at 9:15 p. 

ind the “Navaho,” 


Angeles at 8 a. m. on September 24, 


on the same date, 


which leaves Los 


ire other trains on which Conference 


latter part of August and the early part 
of September, when teams and individ- 
uals from the Army, Navy, Marine 
Corps, Coast Guard, National Guard 
police departments and other organiza- 
tions will participate. 

[hree of the winners of places on the 
six-man team to represent the Treasury 
trom the Customs 
Service, one from the Alcohol Tax Unit, 
and two from the White House Police 
The high man in all three styles of com 
petition was Mr. L. 
Juan, P. 


Department were 


EK. Echols, San 


R. Bureau of Customs 


Conference 


members’ reservations are being made. 


It is suggested that Conference mem- 





bers plan to use one of the above listed 
trains, if convenient. The local railroad 
igent should be glad to assist in work 
ing out connections with these trains 
at convenient points. The suggestion 
that you use these trains solely 
because of the enjoyment which Confer 
ence members can hav t! ivelling 
together 

Each member of the Conference 


going to Kansas City is urged to so a 
vise the Secretary, not later th: 

tember 10th, stating, if 
train or other means 


i transportation 
he plans to use The -ecretary WwW I] 
endeavor to send each person so writ 
ing, several days before the convention, 


a list of those planning to attend the 
meeting, and any arrangements made 
for entertainment en route at stop-over 
points. Tentative plans are being made 
for Eastern members travelling via St 
Louis or Chicago to meet in those cities 
Don’t forget, 
ber 10 is the deadline for letters to be 
received by your Secretary 


between trains. 


. * 


Since the last issue of the urnal, 


applications of the Juni r Bar Section 
of the Bar Association of St. Louis and 
of the Section on Younger Members 
Activities of the Illinois State Bar As- 
sociation for Conference affiliation have 
been approved by the Executive Coun- 
cil. Both these groups will send dele- 
gates to Kansas City. 


Information concerning affiliation has 
already been requested by, and furnished 
to, the Barristers’ Club of Los Angeles, 


one of the pioneers in junior bar activ- 
ity and organization. 


* * 


The motion to change the name of 
the Conference to “The Section of the 
Younger Lawyers of the American Bar 
withdrawn. 


Robert Pharr, its sponsor, still believes 


Association” has been 


that the title of the Conference is mis- 
leading, but that the good will which 
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has accrued to the nar warrants its 


retention. 
* . 


The chief item for discussion in the 


Kansas City business agenda is the 
program for next year Each member 
will soon receive the report of Grant 
Cooper and his Activities Committee, 
which, together with the program of 
the Kansas City meetings and reports 
of other committees, is being printed 


and distributed. That report contains a 
number of excellent suggestions on next 
year’s activity. Everyone should bring 
with him his own ideas, and be prepared 
to advance and defend them. The busi- 
ness of the Conference will be greatly 
expedited if any suggestions are sub- 
mitted in the form of resolutions, in ad- 
vance of the meeting, to the Chairman, 


Robert M. Clark of the Resolutions 
Committee, Topeka, Kansas 
* * 

Frank Brockus, Chairman of the Ar 
rangements Committee, has asked your 
Secretary to dispel the doubt created 
by the August articl n the Journal 
that the Wednesday morning breakfast 


at Kansas City is only those staying 
late at the dinner dance Tuesday night. 


The breakfast, which will be held at the 





Hotel Kansas Citian, is, of course, for 
all Conference members, irrespective 
of how early they retire the night 
before. At the breakfast the new off- 
cers and Council will be inducted into 


office and any unfinished business will 
be considered. 


Pa F. HANNAH, 


Secretary Junior Bar Conference. 


Letter 

Mr. Alexander B. Andrews, 

Secretary, 

Section of Legal Education and 
Admissions to the Bar of the 
American Bar Association 

239 Fayetteville Street 

Raleigh, North Carolina 

My Dear Mr. Andrew 
Thirteen years agi 


was elected a member 


ilmost to a day, I 
f the Council on 


Legal Education and Admissions to the 
Bar of the American Bar Association 
to fill the unexpired term of John W. 
Davis. Since then I have been honored 
by re-election for three successive terms, 
the last two times in spite of my sugges 
tion that it would be better to elect some 


new man. I am more than ever convinced 


now that it would be better to elect some 


therefore, here- 


one in my place ar 


with tender my resignation to take effect 
after the next annual meeting of the 
American Bar Association, when I trust 
my successor will ippointed. Will 
you kindly see that this resignation is 


presented to the proper authority? 


I resign with feelings of regret because 


my associations with the other members 





CURRENT EVENTS 








of the Council have been delightful and 
stimulating, but more especially because 
it has been a constant source of satisfac- 
tion to see the increased influence of the 
Council and the definite progress made 
under its direction. It seems to me that 
it may be worthwhile, not only for my 
own sake, but for the sake of those 
interested in the subject, to summarize 
what has been accomplished in this 
period. 

In the first three years little progress 
was made. The period of activity of the 
Section of Legal Education and Admis- 
sions to the Bar in approving law schools 
and in raising standards for admission to 
the bar in the several states may well be 
said to date from the year 1927. A\l- 
though much work was done prior to 
that time in framing the standards, in se- 
curing their adoption and in bringing 
about their ratification by the Conference 
of Bar Association Delegates in Wash- 
ington, and subsequently in classifying 
law schools, it was not until 1927 that an 
executive staff was created with the re- 
sponsibility of constant work toward 
these ends. At the Buffalo meeting in 
1927, Mr. Strawn was Chairman of the 
Section and he introduced the following 
resolution which was passed: 

“WuereEas, The Association has im- 
posed on this section and its council the 
duty of promoting the policies adopted 
by the Association for the improvement 
of legal education and bar admission re- 
quirements ; and, 

“WHeErEAS, The present financial 
support given the council has proved in- 
sufficient to enable it to organize an ex- 
ecutive force properly to perform these 
duties ; 

“Be It Resotvep, That the Exec- 
utive Committee be requested to take 
such action as will enable the council to 
organize an executive force adequate to 
carry out its duties and helpfully cooper- 
ate with bar associations, bar examiners, 
law schools and other agencies for the 
improvement of existing conditions, by 
appropriating a sum sufficient for that 
purpose.” 

Following the meeting, Dean H. C. 
Horack, then a professor of law at lowa 
State University, was employed on a 
full-time basis as Adviser to the Council 
and continued so until January 1, 1930, 
when he was succeeded by Mr. Shafroth, 
the present Adviser. 

A comparison of the situation in 1927 
with the present situation will show what 
has been accomplished. In 1927 sixty- 
three law schools were listed as meeting 
the Association’s standards. At the pres- 
ent time there are ninety-five schools on 
the approved list. 

In 1927 Pennsylvania, Colorado, Mon- 
tana, Illinois, Kansas, Ohio, Wisconsin, 
West Virginia and New York, a total of 
nine states, had a requirement, in most 


cases effective only in the future, of two 
years of college education or its equiva- 
lent. At the present time there are 
thirty-four states with such a rule and 
admission requirements are receiving 
earnest consideration in at least ten other 
jurisdictions. In 1927 there was no state 
which required study in a school ap- 
proved by the American Bar Associa- 
tion. Today there are thirteen states 
where law school study is not recognized 
as a qualification for the bar examination 
unless it is pursued in a school which is 
on our approved list. Arizona, where 
the State Bar has recommended a rule 
requiring graduation from an A. B. A. 
school, will be added to this list in all 
probability before the end of the year. 

In 1927 the diploma privilege existed 
in thirteen states. This number has now 
been reduced to nine. In 1927 sixteen 
states had no definite general educational 
requirements. The states of Arkansas 
and Georgia are now the only ones where 
such a condition exists. In 1927 nine 
states required no definite period of law 
study. Today this is true only in Arkan- 
sas, Georgia, Florida and Mississippi. 

These facts speak for themselves as to 
the work of the Council over the last 
ten years. It should also be recorded that 
under our direction and auspices a Na- 
tional Conference of Bar Examiners has 
been formed, which is doing a most com- 
mendable work in raising the standards 
of admission to the bar, in improving the 
bar examinations, and in investigating 
the character and record of immigrant 
attorneys. Also, the Council has taken 
over a task formerly performed by The 
Carnegie Foundation for the Advance- 
ment of Teaching and now edits annually 
a most valuable Review of Legal Educa- 
tion. Another publication, a small 
pamphlet under the title of Notes on 
Legal Education, has done much to keep 
the bar informed of the progress which 
is being made and to stress ‘he need of 
higher requirements for admission to the 
bar. 

Fifty-five percent of the law students 
of the country are now in schools ap- 
proved by the American Bar Association, 
while in 1927 less than one-third of the 
law students were in such schools. This 
progress during the past ten years has 
been most encouraging but the fact that 
there are still such a large number of 
students in unapproved schools indicates 
the continuing need for intensive work 
by this Section. There is in my opinion 
no work of the American Bar Associa- 
tion more worth-while than this. I trust 
the Association’s support of this work 
may continue to be adequate and that 
the progress itself may continue, for 
much still remains to be done. 

Yours very truly, 
THEODORE FRANCIS GREEN. 
July 10, 1937. 
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News of the Bar Associations 





North Dakota State Bar Association Holds Seventeenth 
Annual Meeting Since Reorganization Under Legislative 
Act in 1921—Able Address Delivered—Warns Against 
Tendency to Give Administrative Officers Power to 
Render Decisions Without Judicial Review, Etc. 


the State Bar Association as re-or- 
ganized under the Bar Association Act 
of 1921, was held in Valley City, North 
Dakota, on July 16th and 17th, 1937. 
The Convention was well attended, and 
much interest was manifested. The 
meetings were held in the Court Rooms 
of the beautiful Barnes County Court 
House ; 

The President’s Address, by. Hon. C. 
J. Murphy, and that of Hon. A. M. 
Christianson, Chief Justice of our Su- 
preme Court were the features of the 
morning session on Friday. Both ad- 
dresses were highly interesting and in- 
structive, and were followed with close 
attention. 

President Murphy’s address was upon 
“The Lawyer,” and was a strong justi- 
fication for the Judge 
Christianson’s address was upon “The 
History of our State Constitution.” 

At the afternoon session outstanding 
addresses were made by Joseph M. Pow- 
ers of Fargo upon the “Junior Bar Con- 
ference;” and by Hon. Charles D. 
Hamel, of Washington upon “Federal 
Taxation.” In the evening Hon. L. B. 
Nichols, of the Department of Justice, 
Washington, addressed a meeting of the 
bar to which the public were invited, 
upon “Criminal Law Enforcement.” 
These addresses were enthusiastically 
received. 

On Saturday Dr. J. Frederick Welt- 
zin, President of the Valley City State 
Teachers College, addressed the bar 
on “World Education,” and very ably 
presented the history, and present condi 
dition of the different systems developed 
in the principal nations. 

The other speaker of the day was the 
Hon. R. B. Graham, K. C. of Winnipeg, 
Manitoba, Canada, whose address was 
upon the “Historical Indpendence of the 
Judiciary,” and was not only interest- 
ing and instructive, but brought home 
how bunglesome and drawn-out our pro 


"Tine Seventeenth Annual Meeting of 


profession 


cedure in criminal cases is, as compared 
with the Canadian System 

During the convention 
were held by the Junior Bar, and the 
Law Alumni of the University of N. D 
The latter culminated in the organiza- 


luncheons 


tion of the Law Alumni of the U. of 





HON. L. J. PALDA JR. 


President, N. D. State Bar Association 


N. D., 
lawyers as officers: Harrison A. Bron- 


with the following prominent 


son, President; George Shafer, Vice- 
president; John Moses, Secretary- 
Treasurer. 

In the business sessions the report ot 
the executive committee on the referen- 
dum vote taken in’ the Association on 
the President’s Supreme Court propos- 
als, in which the result was 347 against 
and 79 for, was approved, and ordered 
published is the annual number. 

The Association, amongst other 
things, expressed itself in favor of the 
following propositions: 

That in District Court, all issues of 
fact in an action for the recovery of 
money only, where the amount involved 
is Two Hundred dollars or less, shall 
be tried by the Court, and neither party 
shall be entitled to a jury trial therein. 

That a constitutional amendment be 
prepared and submitted for that pur- 
pose. 


That no further grants of power be 
given administrative officers or boards 
to render final decisions involving sub- 
stantial individual and property rights, 
without providing for judicial review; 
and warning the 
tendencies to invest such officers and 
boards with this authority 

That the incoming administration pro- 
ceed with the vigorous prosecution of 
persons engaged in the unauthorized 
practice of law. 

That the retiring president be a mem- 
ber of the Executive Committee for the 
following year. 

That the incoming president be the 
Delegate of the association to the Amer- 
ican Bar Association meeting this year. 

That the Junior Bar continue within 
this Association and not separately for 
another year. 

That the Executive Committee take 
steps to take an active part in legisla- 
tion at the next meeting of the state 
legislature to recodify our statutes 

That the present method of publish- 
ing the Bar Briefs be continued, and that 
a proposed amendment to the by-laws 
changing it be disapproved. 

That this association, in co-operation 
with the District Courts of this state, 
issue a pamphlet in regard to jurors and 
juror duty, for distribution over the 
state to prospective jurors, boards and 


profession against 


officers. 

The following officers were elected: 
L. J. Palda, Jr., Minot, President; Aloys 
Wartner, Harvey, Vice-president; M. 
L. McBride, Dickinson, 


Treasurer. 


»ecretary- 


Binder for Journal 


The JourNAL is prepared to fur- 
nish a neat and serviceable binder 
for current numbers to members for 
$1.50. The price is merely manuta 

| turer’s cost plus expense of packing, | 
mailing, insurance, etc. The binder 
has back of art buckram, with the 
name “American Bar Association 

Journal” stamped on it in gilt letters 


Please send check with order to 


JourNaL office, 1140 N. Dearborn 


St., Chicago, Ill 
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NEWS OF THE Bar ASSOCIATIONS 





Ohio State Bar Association Meeting Shows Progress in 
Fields Covered by National Program of American Bar 


Association 
Consideration 


yer and the Public”’ 


psig omg in tern tf the Amer- 
ican Bar Association, the Sum- 


mer Meeting of the Ohio State Bar 
Association, held at Cedar Point on 
Thursday, Friday and Saturday, July 8, 
9 and 10, 1937, showed pt gress in most 
major programs of the former organiza 
tion. 

President Koosevelt’s plans to reor- 


ganize the United States Supreme Court 


were opposed by the can Bar As- 


sociation, and the Sur Meeting of 
the State Bar Associat opted a res- 
olution, submitted by Committee on 
Judicial Administration and Legal Re- 
form and presented by hairman Wil- 


liam J. Stevenson of eland, oppos 


ing the President’s se proposal for 
the appointment of additional Justices. 
The State Association, by mail ballot 


among its members 


March. voted 
against the Presidet first proposal 
2080 to 354. 


In the field of the nt National 


Bar Program of the American Bar As- 
sociation, the reports mmittees to 
the Summer Meeting of the Ohio State 
Bar Association she esults in three 
fields. 

The Committee on Judicial Adminis- 
tration and Legal Ref reported that 
petitions were being rculated among 
electors to place upon the ballot a pro 
posed amendment to the Constitution of 
Ohio providing for the appointment of 
Supreme Court and Court of Appeals 
Judges from a list submitted to the Gov- 
ernor by the Judicial uncil 

In Unauthorized Practice of Law, the 
report of Chairman eph L. Stern of 


Cleveland recounted a decision in 


favor of the bar by the American Bar 
Association’s Committees on Unauthor- 
ized Practices of Law and on Profes- 


sional Ethics and Grievances which 


jointly considered and held against the 
legal defense plan of the Ohio Medical 
Association, the questions whether the 
defense plan constituted unauthorized 
practice of law and rticipation con- 
stituted unethical practice, having been 
submitted to the American Bar Asso- 
ciation Committees by agreement of the 
State Medical and State Bar Associa- 
tions; (2) the intervention as amici 
curiae by the American and State Bar 
Association Committees on Unauthor- 
ized Practice of Law the Gore case 
pending in the Court Appeals at Co- 
lumbus, involving the right of realtors 
to draw prelim nary ntracts, deeds, 


Jeases and mortgages real estate trans- 


Integration of the Bar to Be Given Further 
President Murray Speaks on ‘‘The Law- 


Other Addresses 


actions; (3) the filing of briefs amicus 
curiae by the State Bar Committee in 
the Youngstown Bank Cases pending in 
the Ohio Supreme Court on appeal from 
a decision against the right of banks to 
employ counsel to draft legal documents 
upon the claimed ground that the banks 
were parties in interest; and (4) the 
policy of the State Bar Committee to 
keep the American Bar Association 
Committee advised as to proceedings 
against unauthorized practice in Ohio. 

The State Bar Committee on Legal 
Education, through Acting Chairman 
Ralph E. Clark of Cincinnati, reported 
that as a result of a joint meeting of 
that committee with the State Bar Ex- 
aminers appointed by the Ohio Supreme 
Court and representatives of the League 
f Ohio Law Schools, a permanent or- 
ganization of the three groups had been 
created to meet at least semi-annually. 
{n order to correlate law school cur- 
ricula and scholarship with success in 
the bar examinations, a program was ap- 
proved whereby law schools will sub- 
mit the class standing of their students 
for the purpose of compiling statistics 
based upon scholastic standing as com- 
pared with bar examination grades. The 
law schools are to furnish in writing to 
the Bar Examiners a detailed topical 
outline of the principal divisions and 
subdivisions of the courses actually cov- 
ered in the schools and the Bar Exam- 
iners are to transmit to members of the 
League recommendations and sugges- 
tions in regard to the curricula. As a 
means of overcoming the impression 
prevalent among senior students of the 
necessity of attending quiz courses be- 
fore taking the bar examination, the law 
schools are considering providing an in- 
tensive review or comprehensive exam- 
ination in the last semester of law work. 
\ change in the date of bar examina- 
tions from June to September is also 
under discussion by the joint group. 

The recommendation of the Commit- 
tee on Integration or Reorganization of 
the Bar was adopted, that the subject be 
retained for further consideration by 
that committee to study the effect of any 
action by the Ohio Supreme Court upon 
a petition which is to be presented by 
the Committee on Legal Ethics and Pro- 
fessional Conduct asking that court to 
assume exclusive jurisdiction of all pro- 
ceedings in disbarment and reinstate- 
ment, which matter is a part of the pro- 
posed plan for integration by judicial 
order. 





HON. WALTER S. RUFF 


President, Ohio State Bar Association 





The opening session of the Annual 
Summer Meeting on Thursday afternoon 
was devoted to committee meetings for 
finally formulating reports and to sec- 
tion meetings. The Judicial Section 
was addressed by Edwin J. Marshall of 
Toledo upon “The Proposed Revision 
of the Code of Civil Procedure of Ohio,” 
the Municipal Law Section was ad- 
dressed by City Attorney Herbert S. 
Jeane of Dayton upon “The Legality of 
the Use of Parking Meters to Control 
Traffic in Streets in Ohio” and by As- 
sistant Director of Law Joseph H. 
Crowley of Cleveland upon “Municipal 
Legislation to Regulate Trailers and 
Trailer Camps,” and the Prosecuting 
Attorneys Section heard a discussion 
and saw a demonstration of the state- 
owned lie detector by Superintendent 
Howard G. Robinson of the Bureau of 
Criminal Identification at London, Ohio, 

President George R. Murray of Day- 
ton in his address upon “The Lawyer 
and the Public,” after directing atten- 
tion to the part taken by lawyers in 
framing and debating the Constitution of 
the United States in colonial times and 
the recent opposition of the profession 
to President Roosevelt’s proposal to in- 
crease the Supreme Court, declared that 
the opinion of the legal profession when 
adequately aroused still commands the 
respect of the public, notwithstanding 
the ridicule and cry of “defeatist law- 
yers” and “cult of obstruction.” After 
reciting that the lawyers are beginning 
to realize they are the victims of prop- 
aganda, that lay agencies have misrep- 
resented the lawyer, and laymen, mis- 
understanding the function of the lawyer 
and of the courts, have attacked the bar 
and judiciary without foundation, Pres- 
ident Murray declared that the great 
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danger lies in the apathy of the legal 
profession toward the lay attitude of 
misunderstanding. He called upon the 
profession to abandon its feeling of com- 
pliasance and to seek to build faith in 
the public for the bar by establishing 
effective machinery for purging the bar 
of unworthy members and by creating a 
public relations committee to conduct a 
campaign of education to inform the 
laiety of the functions of the bar and 
the courts. 

Dr. Glenn Frank of Madison, former 
President of Wisconsin University, in 
addressing the Friday evening banquet, 
declared that American affairs are today 
under the shadow of three very serious 
threats, with social, economic and po- 
litical implications; that the fires of this 
potential class conflict are today being 
fed both from the right and from the 
left, by the forces of blind radicalism; 
that both blind reactionaries and blind 
radicals seem somehow to believe in 
magic, the reactionaries thinking they 
can solve problems by the simple device 
of shutting their eyes, and the radicals 
by being so clever that they can steal a 
march on reality; and that if the inti- 
mate direction of the economic enter- 
prise of this nation falls too exclusively 
into the hands of the politicians, we shall 
face a generation of leveling legislation, 
that will produce a slimly secure but un- 
inspiring and in the end unproductive 
life even for the millions, and the net 
result will be a nation of fairly well fed, 
fairly well clothed and fairly well housed 
slaves of a dominant state. 

Hon. Donald Wakefield Smith of 
Washington, D. C., a member of the 
National Labor Relations Board, in 
speaking upon the Federal act said that 
idealism and realism must be made to 
work together, and that the National 
Labor Relations Act is the law of the 
land and as such it will be enforced ; that 
wisdom demands that both labor and in- 
dustry be encouraged to prosper legiti- 
mately and to grow into harmonious re- 
lations with each other on a basis of 
equal standard and responsibility be- 
fore the law; and that the National La- 
bor Relations Board will spare no effort 
to accelerate the attainment of that 
objective. He declared that it is the in- 
tention of the act, and the desire of the 
board, to attain a new industrial order, 
a democratic order, an American order, 
order in place of chaos, order in place 
of war, a round table instead of a lock- 
out, a collective agreement instead of a 
strike, human consideration instead of 
ruthless exploitation and reason instead 
of force. 

Three other addresses of practical 
value were delivered at the Taxation 
Section meeting, presided over by 
Chairman Hugh Bennett of Columbus. 
Judge Ernest H. Van Fossan of Wash- 
ington, D. C., a member of the Board 
of Tax Appeals, spoke upon Procedure 
and Practice before that board; John J. 
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TAKING OFF 
... on schedule 


As regular as Christmas .. . year in, year out, 
ever since it was founded, IRM has maintained 
an unbroken record of returns to its policyholders, 
saving 25% of the premiums as originally written. 


How! By selecting risks with care, eliminating 
hazards, inspecting properties frequently , oper- 
ating economically. 


IRM service follows through, from start to finish. 
A competent fire-prevention engineer inspects 
each property before a policy is issued, locating 
danger spots ... recommending ways to elimin- 
ate hazards. Similar inspections continue regu- 
larly during the life of the policy. Should loss 
occur, the nationwide facilities of IRM and its 
established reputation for fairness assure prompt, 
satisfactory settlement of claims. 


sates ; , 
This method of operation enables IRM to func- 
tion economically, increase surpluses steadily, and 
provide policyholders sound indemnity at low cost. 


IMPROVED Risk Murtvals 


60 JOHN STREET, NEW YORK 


A nation-wide organization of old established, 

legal reserve companies writing the following 

types of insurance: Fire . Sprinkler Leakage « 

Use and Occupancy « Tornado and Windstorm 

« Earthquake « Rents « Commissions and 

Profits +» Riot and Civil Commotion . Inland 
Marine 
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Kendrick of Toledo spoke upon “Funda- 
mental Questions of Federal Taxation 
Which the Lawyer Should be Able to 
Answer” and Howard L. Barkdull ot 
Cleveland addressed the section upon 


“Ohio Inheritance Tax Procedure.” 
Earl F. Morris of Columbus spoke be- 
fore the Insurance Law Section upon 
“Four Years Under the Guest Statute,” 
and Henry 3 Crawford of Cleveland ad 


dressed the Real Estate Section on 
“Status of Land Trust Certificates in 
Proceedings Under Section 77B.” 

The Junior Bar Section was ad 
dressed by Court of Appeals Judge Ar 
thur W. Overmyer of Fremont on “The 
Trial Table as Viewed from the Bench.’ 

The speaking program was concluded 
Saturday morning with an address by 
Congressman James W. Wadsworth of 
New York who spoke upon “Amend 
ing the Constitution,’ emphasizing the 
fact that under the present state of our 
organic law, while federal amendment 
may be irrevocably ratified by a state, 
it may not be finally rejected, and there 
is no certainty that an amendment is 
ever beyond the stage, although pending 
140 years, where it is possible for a 
state legislature to adopt it. He fav- 
ored adoption or rejection of a pro 
posed federal constitutional amendment 
by conventions called in states, instead 
of action by legislatures which are not 
assembled for the 
considering such amendments. 

Walter S. Ruff of Canton, who was 
elected President of the Ohio State Bar 
Association, has served upon its Execu- 
tive Committee for five years and has 
been a Vice-President and a member of 
its committees on Grievances and Unau 
thorized Practice of Law. He has been 
prominent in the work of the Stark 
County Bar Association, its Onion Club, 
which bi-annually “gridirons” the local 
bench and bar, and has been active in 
civic, public, fraternal and legal affairs 
J. L. W. Henney of Columbus was re- 
elected Secretary and Treasurer of the 
Association. John Q. T. Ford of War 
ren was chosen Chairman and Sol 
Goodman of Cincinnati Secretary of the 
Council of Delegates 

E. Clark Morrow of Newark was 
elected President of the Junior Bar; and 
Section Chairmen for the ensuing year 
will be: Judicial Section, Judge Charles 
A. Leach, Columbus; Insurance Law, 
Francis D. Schnacke, Dayton; Real Es- 
tate, Henry J. Crawford, Cleveland; 
Taxation, David A. Gaskill, Cleveland; 
Municipal Law, City Attorney Herbert 
S. Beane, Dayton; and Prosecuting At- 
torneys, Dudley M. Outcalt of Cincin 
nati. 

L. W. Henney, 


>ecretary 
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September 27 - October 2, 


parts of the country. 


swiftly and comfortably, on a wide variety of 
Santa Fe trains between Kansas City and Chicago, 
intermediate points, Kansas, Texas, and Oklahoma. 


DAILY SCHEDULES 
No. 9 *No. 19 No. 5 No. | 


Lv. Chicago 10:20AM 12:01PM 8:00 PM 8:45 PM 
Ar. Kansas City 9:05PM 9:45 PM 7:15 AM 7:20 AM 


*No. 20 No.10 No.8 No.2 No. 24 


mand a whole fleet of fast air-conditioned Santa 


Canyon Limited, Scout, and Navajo. 


For a convention trip, or any other journey, 


SANTA FE SYSTEM LINES 








to and from 


the Kansas City Convention 


merican Bar Association 


1937 


@ The Santa Fe, as an outstanding Kansas City terminal line, offers 
to those attending the American Bar Association Convention there, 
exceptionally complete and convenient rail service from many 


@ You will find it possible to go to Kansas City, and return home, 


air-conditioned 
California and 


SANTA FE—SHORTEST AND FASTEST, CHICAGO TO KANSAS CITY 


No. 3 No. 23 


9:45 PM 11:35 PM 
9:00 AM ‘11:00 AM 


No. 4 No. 6 


Lv. Kansas City 3:55AM 9:45AM 7:00PM 8:45PM 9:00PM 10:25PM 11:00PM 
Ar. Chicage 1:30PM 8:45PM 6:20AM 7:40AM 7:50AM 9:00AM 9:20 AM 
*Extra Fare of $2.50 on Trains 19 & 20, The Chief 


@ Convention delegates from the Pacific Coast have at their com- 


Fe trains. From 


Los Angeles, San Diego and San Francisco, in addition to the 
once-a-week extra-fare flier, the Super Chief, there are the daily 
extra-fare Chief, the no-extra-fare California Limited, Grand 


@ Many of these California trains are convenient for Kansas 
delegates, who may also use the Ranger, Antelope, or Chicago 
Express, popular Texas and Oklahoma trains serving Galveston, 
Houston, Ft. Worth, Oklahoma City, and intermediate points. 


Santa Fe representatives will be glad to develop 
itineraries, quote costs and explain all necessary details. 


T. B. GALLAHER, PASSENGER TRAFFIC MANAGER 
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South Dakota State Bar Discusses Manner and Methods 

of Revising Code of State—Special Committee Ap- 

pointed to Study and Report on Admission to Bar — 
President Stinchfield Delivers Address 


.T the annual meeting of the State 
Bar of South Dakota held at 
Rapid City on August 5 and 6, a con- 
siderable time was taken up with the 
discussion of the manner and methods 
of revising the Code of the State. The 
revision was authorized and directed by 
a law which was urged by the State 
Bar and passed at a recent session of 
the Legislature. 

There was another very interesting 
discussion on the question of admissions 
to the bar. The Junior Section had 
adopted a report by its Committee on 
Admissions recommending that the 
standards for admission be not lower 
than those established by the American 
Sar Association and that the “diploma 
privilege,” now accorded to the Law 
School of the State University, be done 
away with. 

On the same subject the Association’s 
Committee on Legal Education recom- 
mended the adoption of the American 
Bar Association’s standards, but did not 
approve the provision which would re- 
quire every candidate to be subjected to 
an examination by public authorities. 
In other words, it preferred to retain 
the “diploma privilege.” 

The net result of the entire 
was that the Association adopted a reso- 
lution authorizing the President to ap- 
point a committee to study the subject 
and make a report at the next annual 
meeting. 


matter 
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The regular sessions of the Annual 
Meeting began on Thursday. There 
was an address of welcome by Hon. 
George Williams, President of Penning- 
ton County Bar Association and, after 
the customary routine proceedings in 
the way of reports, etc., the Annual Ad- 
dress by the President, the Hon. R. F. 
Williamson. 

At a luncheon on Thursday noon, 
Hon. Frederick H. Stinchfield, Presi- 
dent of the American Bar Association, 
delivered an address on “Our Sense of 
Honor.” The afternoon session was 
devoted to reports and to a round table 
discussion on Code Revision led by the 
members of the Code Commission. The 
business proceedings were continued on 
Friday morning. At this session there 
was also an address by Hon. Leslie 
Jensen, Governor of South Dakota. 

At the afternoon session Hon. L. B. 
Day, Judge of the Supreme Court of 
Nebraska, delivered an address on “The 
Future of the Profession.” 

Friday evening came the annual din- 
an address by Mr. 


ner. There was 
G. C. Murray on “The Firm of Mr. 
and Mrs.” 

The following officers were elected 








HON. GEORGE WILLIAMS 
President, S. D. State Bar 


for the ensuing year: President, George 
Williams, Rapid City; Vice President. 
Roy E. Willy, Sioux Falls; Secretary, 
Karl Goldsmith, Pierre; Treasurer, 
L. M. Simons, Belle Fourche. 





Texas Bar Association Holds Fifty-Sixth Annual Meet- 
ing in San Antonio—President Woodward Sums up 
Work of Association for Past Year— Interesting 
Addresses Made-—A ‘‘Banquet Under the Stars”’ 
—Hon. D. A. Simmons Is New President 


HE annual meetings of the Texas 

Bar Association become more inter- 
esting, more constructive and better at- 
tended each year and the fifty-sixth an- 
nual meeting, held at San Antonio, July 
Ist, 2nd and 3rd, 1937, was no excep- 
tion, there having been registered more 
than twelve hundred members and their 
guests. 

Hon. Walter C. Woodward of Cole- 
man, President of the Association, 
called the first session to order July 
Ist, and Hon. W. B. Jack Ball, Presi- 
dent of the San Antonio Bar Associa- 
tion, welcomed the members to San An- 
tonio, Senator T. J. Holbrook of 
Galveston, responding to the address 
of welcome. President Woodward 
then delivered a_ brilliant 
giving a resumé of the year’s work 
and making his recommendations for 
the future progress of the Associa- 
tion. Hon. R. L. Ball of San Antonio, 


address, 


carried on the long-established custom 
of introducing the past presidents of the 
Association. 

During the noon hour on the first 
day a luncheon honoring members of 
the Judiciary was held. Judge Edward 
W. Smith, Chief Justice, Court of Civil 
Appeals, San Antonio, presided, with 
Judge Richard Critz, Associate Justice, 
Supreme Court of Texas, Austin, re- 
sponding for the judges of the Supréme 
Court; Judge Marvin Brown, Associate 
Justice, Court of Civil Appeals, Fort 
Worth, responding for the judges of 
the Courts of Civil Appeals; and Judge 
Ralph Yarborough, Judge of the 53rd 
Judicial District Court, Austin, respond- 
ing for the judges of the District 
Courts. This was the fourth consecu- 
tive annual luncheon given in honor of 
the Judiciary and interest is 
shown by all members of the Associa- 


great 
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r tion in the program and discussions. Saturday’s sessions were made inter- sion Saturday afternoon. 
The afternoon session of the first day esting by committee reports, the report Hon. D. A. Simmons, prominent and 
was opened by an address by Hon. of the Board of Directors, made by distinguished attorney of Houston, mem- 
Brvan McMahon, Assistant United Hon. D. A. Frank, Chairman, and ber of the House of Delegates of the 
States Attorney General in charge of unanimously adopted by the Associa- American Bar Association, was elected 
Federal pros« cution, De partment of Jus- tion, and the introduction of distin- President; Hon. D. M. Oldham of Abi- 
tice. Washington, D. C. The business guished visitors. Four prominent mem- lene, former Director of the Association, 
session was continued by the Secretary’s bers of the Mexican Bar were guests was elected Vice-President; Hon. Geo. 
report and the reports of standing com- of the Association at this meeting and C. Gaines, Jr., of Houston was re- 
mittees. their distinguished presence did much to elected Secretary. The following Di- , 
Thursday evening members of the bring about a closer and more intimate rectors were elected: Hon. Jas. L. Shep- 
Texas Bar Association and their guests understanding of the problems and herd, Jr., of Houston, First District; 
were entertained by the San Antonio progress of the two neighboring Bars. Hon. Austin F. Anderson, of Fort 
Bar Association with a “Banquete Bajo The election of officers and directors Worth, second District; Hon. Ben. H. 
las Estrellas” held at the San Antonio marked the close of the business ses- Powell, of Austin, Third District; Hon. 
F Country Club. The banquet and enter- ———————— ee 
tainment carried out the Spanish motif. 
Spanish dances, strolling serenaders 
and informal dancing on the roof made 
the evening an especially pleasurable 
one. 
An address by Hon. Robert E. Hard 
wicke of Fort Worth, authority on oil 
and gas laws, marked the Friday morn 
ing session, which was continued by 
Committee reports and closed by an ad 
dress delivered by Hon. Frank Bezoni, 
Vice-President of the Texas Junior Bat 
Association 
A luncheon honoring the District 
and County Attorneys of Texas was 
held at the noon hour on Friday. This 
is also the fourth consecutive annual A th L h | 
luncheon of its kind. The ladies were re ere OOP O es 
aad entertained at this hour by a luncheon 
the compliment of the ladies of the San IN YOUR CLIENTS’ INSURANCE PROTECTION? 
Antonio Bar Association. 
The program included no sessions 
Friday afternoon or evening and vis You're careful not to overlook who are familiar with every 
itors were left free to enjoy the tw a point of lawin preparingeven type of hazard and how to 
drives planned, one a historical drive a minor case. Your clients’ in- protect against it. Send the 
in and around San Antonio, and the surance protection should be coupon. There’s no obligation. 
other a military drive encompassing the scrutinized with the same care. 
old forts and other places of interest. For the omission of a single THE 1936 GAINS 
——$_$_—__—— $$ $$$__ item of protection may render Assets increased. .$ 4,018,905.00 
; . . to RPS 26,630,204.39 
nil all the caution expended on Net Surplus 
the others. Often, the most ob- increased.......... 512,332.83 
vious of hazards escapes atten- OW wv oases 0 5,594,765.86 
. Premium income 
tion. Let Lumbermens make a increased... . 1,876,139.66 
complete insurance survey for ee 22.219,614.81 
you just as a measure of pre- Dividends paid to policyholders 
caution. It costs nothing, may ee re- 
; save a lot. It is done by experts fund in the company's history. 
1 
LUMBERMENS MUTUAL 
. CAGCVUA LY. FY Cera nanr ss 
c we : 
4 Ouirvrition of Kemfrer Crswtance 
t SAVE WITH SAFETY IN THE “WORLD'S GREATEST AUTOMOBILE MUTUAL” 
sf ee 
e . Lumspermens Murvuat Casuacry Company 
d r Other Companies Under Mutual Insurance Building, Chicago, Ill. 
' ‘\ The Same Management Please send full information on your free 
insurance survey. ABA-4 
t American Motorists Insurance Company 
\ ’ National Retailers Mutual Insurance Company Vame ' 
a Federal Mutual Fire Insurance Company ' 
yf HON. D. A. SIMMONS Glen Cove Mutual Insurance Company iddress . 
President, Texas State Bar Association City State 
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Paul H. Brown, of Harlingen, Fourth 
District; Hon. D. A. Frank, of Dallas, 
Fifth District; Hon. Gordon Simpson, 
of Tyler, Sixth District; Hon. J. I. Kil- 
patrick, of Lubbock, Seventh District; 
Hon. J. A. Drane, of Eighth 
District ; Hon. Harley C. Keen, of Beau- 
mont, Ninth District; Hon. John B. At- 
kinson, of Waco, Tenth District; Hon. 
P. Edward Ponder, of Sweetwater, 
Eleventh District. 

At a meeting of the Board of Di- 
rectors held just after the adjournment 
of the last session, Hon. Austin F. An- 
derson, of Fort Worth, was unanimously 
elected Chairman of the Board of Di- 


Pecos, 
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rectors by the Directors. 

The annual banquet was held Satur- 
day evening. Hon. Mark McGee of 
Fort Worth was toastmaster. During 
the course of the banquet an entertain- 
ing floor show proved to be a welcome 
innovation. The speakers on the pro- 
gram were Hon. James V. Allred, Gov- 
ernor of the State of Texas, and Hon. 
Richard Critz, Associate Justice of the 
Supreme Court of Texas. Hon. Walter 
Woodward, Retiring President, pre- 
sented the gavel to Hon. D. A. Sim- 
mons, the new President, and thus the 
fifty-sixth annual meeting of the Texas 
Bar Association was brought to a close. 





Wisconsin State Bar Association Holds Forty-Fourth An- 
nual Convention—President Graves Emphasizes Need for 
More Efficient Organization of Bar to Aid in Combating 
Unauthorized Practice and Political Attacks Upon Our 
Courts—Junior Bar Has Prominent Place on Program 


HE forty-fourth annual convention 

of the State Bar Association of 
Wisconsin was held at Lawsonia, Green 
Lake, Wisconsin, June 24 to 26. The 
first day was the warmest experienced 
in any of the five consecutive meetings 
held at Lawsonia. Probably this was 
one cause of reduced attendance, regis- 
tration being approximately 400 as 
against 500 in 1936. Nevertheless, from 
the standpoint of progress, the conven- 
tion was most successful. The addresses, 
papers, and committee reports were in- 
teresting and constructive, looking to- 
ward the future of the Association and 
increase of efficiency in accomplishing 
its purposes. 

President Graves’ address dealt con- 
structively with matters of practical 
concern to the profession, particularly 
the need for closer, more efficient bar 
organization to aid in combatting unau- 
thorized practice, the prevention of po- 
litical attacks upon our courts, etc. He 
advocated reform of the judicial system, 
where needed, by impartial, non-political 
bodies in which members of the bar 
should have a leading part. 

He dealt also with the overcrowding 
of the bar, saying that the law schools 
are responsible for an “alarming infiux 
of new members of the profession.” He 
advocated a commission of lawyers to 
determine who should study law, what 
studies should be included in pre-legal 
courses, and should be 
to practice completion of the 
courses. 

He reviewed the 
Association as to membership and 


who admitted 


after 
condition of the 


finances, and advocated raising a special 
fund by voluntary contributions to carry 
on Association activities, particularly in 
the field of curbing the unauthorized 





HON. BENJAMIN POSS 
President, Wisconsin State Bar 
Association 





practice of law, and the strengthening 
of local associations, this work to be 
followed by membership campaigns and 
supplemented by regional meetings. 

He advocated publicising the worthy 
achievements and objectives of the As- 
sociation, including the lawyers code of 
thics, and stressed the importance of 
btaining the counsel and advice of 
awyers in order to avoid litigation, as 
well as the tremendous cost to the 
public of relying on the advice of those 
without legal training. 

Another outstanding address was that 


¢ 


( 
} 
i 


by President Frederick H. Stinchfield 
of the American Bar Association, undet 
the subject: “What Is the End of Our 
Journey ?” 

Another interesting 
convention program, deserving special 
mention, was the address by Miss 
Miriam Frye of Oshkosh, on “Women 
at the Bar.” This subject was presented 
by Miss Frye in a most entertaining 
and delightful manner. 

Dr. Boyd H. Bode, psychologist, and 
head of the department of education of 
the Ohio State University, 


feature of the 


addressed 


the Association Friday evening on the 


subject, “The Challenge to Democracy.” 

He said that if we are going to be 
come a democratic people, we 
tolerate any absolutes, any 
which claim exemption from criticism; 
that democracy in the future must be 
come a way of life; a philosophy, a re 
ligion and a practice all rolled into one; 
that if we are going to hold our own 
against the dictatorships of the 
we must match program with program, 
and philosophy with 
say, “this is what we mean.” He sug 
gested that if we lose our democracy 
it will be because of confusion of think 
ing, “Where there is no vision the 
people perish.” 

He believed it to be the proper func 
tion of schools, first to make clear what 
democracy must mean under 20th cen- 
tury conditions, and to give some id 
of what revision in our traditional b« 
liefs is necessitated by them. Law shoul 
be a means of promoting common in 
terest and common purposes among me 
within the limits set by legislation and 
the common law and back of law should 
be a social philosophy as to which w: 
are perfectly clear; that “advance in 
civilization requires that we pool our 
interests and reconstruct them so as to 
protect as many as possible. 


The Junior Bar 


Members of the junior bar were given 
a prominent place on the program. John 
I’, Savage, chairman of the Milwaukee 
junior bar, and Anthony E. O’Brien, 
chairman of the junior bar of Dane 
county, spoke on the problems of th« 
junior lawyer. Mr. outlined 
what the junior bar of Milwaukee was 
attempting to do toward the curbing of 
unauthorized practice by insurance ad- 
justers. He emphasized the importance 
of work in this field to the younge: 
lawyer. 


cannot 


doctrines 


Ww ork ; 


philosophy and 


Savage 


Mr. O’Brien emphasized the over- 
crowding of the bar as objectionable 
making it difficult for young attorneys 


to get started in the practice and yet 
live up to the ethics of the profession 
He expressed belief that the Junior Bar 
Sections have a definite function, that 
they form and maintain a link between 


the work of the law schools and suc- 
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Not Mere 
Human Machines 


Many persons, including some lawyers 
who have given the subject little thought, 
believe that a shorthand reporter is a sort 
of human machine—that almost any writer 
of shorthand can do court reporting. How- 
ever, as in all other professions, the per- 
sonal equation is most important. Behind 
the mastery of a shorthand system, with 
the long practice necessary to acquire 
manual dexterity, is the educated brain of 
the experienced reporter, keeping in an 
ordered, conscious mind the meaning of the 
proceedings, while the sub-conscious mind 
directs his trained hand to form the short- 
hand characters. Education and experience 
work in combination with shorthand 
to make a competent reporter. Members 
of the NATIONAL SHORTHAND RE 
PORTERS ASSOCIATION with such qual 


ifications are located in each st-te 


SKill 


>. Gaw, Secretary 


Elkhart, Indiana 











cessful, aggressive senior bar 
tion work. 

The Junior Bar was again fittingly 
recognized by Mr. Frank T. Boesel, 
Milwaukee, who acted as toastmaster 
at the after-banquet program. In in- 
troducing J. Stewart Murphy, a member 
of the executive committee of the Mil- 
waukee Junior Bar, Mr. Boesel paid 
high compliment to the Junior Bar or- 
ganization, referring to its rapid growth 
and the energy with which it is attack- 
ing some of its problems. Mr. Murphy 
also reviewed briefly some of the history 
of the Junior Bar organization. refer- 
ring to its aims and purposes, and the 
work it has been undertaking in order 
to better the condition of the younger 
lawyers. He spoke particularly of its 
work in the field of unauthorized prac- 
tice. 

This emphasis on the unauthorized 
practice of the law was continued at 
the Friday morning session, by the re- 
port of the committee on that subject 
presented by its chairman, Edmund B. 
Shea of Milwaukee. The report out- 
lined the very effective work of the 
committee in the past year, in insti- 
tuting actions, with the cooperation of 
the Attorney General, to stop unautho- 
rized practice in specific instances. 

This report was followed by an in- 
structive address on the subject of unau- 
thorized practice by Stanley B. Houck 
of the Minneapolis bar, chairman of the 
Committee of the American Bar Asso- 
ciation on Unauthorized Practice. Mr 
Houck discussed at length what had 
been done in other states, and cited 
many recent court decisions on this sub- 
ject. 

The committee on qualifications for 
the bar expressed approval of the statu- 


associa- 
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tory provision permitting graduates of 
the two Wisconsin law schools to be 
admitted to practice upon production of 
their diplomas and recommended that 
this be extended to graduates of any 
law school approved by the American 
Bar Association. Some objection was 
raised to this recommendation, and the 
\ssociation refused to approve it with- 
out further consideration, voting merely 
to receive the report and place it on 
file. 

The report of the American Citizen- 
ship Committee was read by T. L. 
Doyle of Fond du Lac in absence of 
the chairman, Stanley Ryan of Janes- 
ville. After considerable discussion, the 
Association went on record in favor of 
the commitee taking all steps deemed 
proper and necessary by them to encour- 
age the study and teaching of the consti- 
tution in the public schools of the United 
States, but did not approve a suggestion 
that the Association set up a standing 
committee to review and make recom 
mendations with respect to textbooks, 
and the qualifications of instructors 

Election of officers resulted as fol- 
President, Benjamin Poss, Mil- 
waukee; Vice President, Frank W. 
RBucklin, West Bend: Secretary and 
Treasurer, Gilson G. Glasier. 

Board of Governors—\st Dist., Mil- 
ton J. Knoblock, Racine; 2nd, Edmund 
R. Shea, Ernst Von Briesen, Reginald I. 
Kennev, Ralph M. Hoyt, John C. War- 
Maxwell H. Herriott, ‘Eugene P. 
Mever. Urbar R. Wittig, Francis X. 
Swietlik. all of Milwaukee; 3rd, Charles 
H. Williams. Oshkosh: 4th, G. W 
Ruchen, Sheboygan: 5th, Joseph J 
Fiedler, Jr., Mineral Point; 6th, Timo- 


lows: 


ner, 


CHEMICAL ENGINEER and ORGANIC 
CHEMIST, 27, desires position handling pat- 
ent or technica] work with legal firm or 
corporation dept., while studying law 
Six years experience in synthetic organic 
chemicals, solvents, and petroleum refining 
industries. Excellent character, personality 
and references. Address Box Z. American Bar 
Association Journal. 


legal 











thy P. Donovan, Tomah; 7th, Walter 
Melchior, New London; &th, Robert 
Varnum, Jr., Hudson; 9th, James H. 
Hill, Sr., Baraboo; and A. E. O’Brien, 
Madison; 10th, Edgar Becker, Apple- 
ton; 11th, Barney B. Barstow, Superior ; 
12th, Sheldon Vance, Ft. Atkinson; 
13th, Marchs A. Jacobson, Waukesha; 
14th, T. P. Silverwood, Green Bay; 
15th, C. A. Lamoreux, Ashland; 16th, 
George E. O’Connor, Eagle River; 
17th, Charles E. Curran, Mauston; 18th, 
Dorothy Walker, Portage; 19th, C. B. 
Culbertson, Stanley; 20th, Adolph P. 
Lehner, Oconto Falls. 


AND LOCAL 
OFFICERS 


STATE 
ASSOCIATION 
AND COMMITTEE CHAIRMEN 


NOTICE TO 
BAR 


All past and officers and 
committee chairmen of 


invited to 


present 
local 
attend 
the first annual meeting of the Section 
of Bar Organization Activities at Kan 
sas City on September 27th, 28th, and 
29th, in connection with te American 
Bar Association annual m« Zz 

A two-day program has 
arranged which should be of consider- 
able value and interest to all lawyers 
engaged in bar association work. This 
will be the first national gathering of 
chairmen tor a 


state and 


bar associations are 


been 


and committee 
discussion of their commot 

The final 
meeting is printed in the 
of the AMERICAN Bar 
JOURNAL. 

All officers, committee chairmen, and 
attending 


( yficer S 
problems 
this Section 
\ugust issue 
ASSOCIATION 


program of 


other lawyers interested in 
this meeting should notify the president 
or secretary of their respective associa- 
tions, in order that their names may be 
forwarded to American Bar Association 
headquarters and individual badges pre 
pared in advance of the meeting. 
Morris B. Mitchell, Chairman 

Section of Bar Organization Activities, 
1133 First National-Soo Line Bldg 
Minneapolis, Minnesota 








